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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




VS. 1 RESPONSE TO PETITIONER'S 
) MOTION FOR LEAVE TO 




COMES NOW, L. LaMont Anderson, Deputy Attorney General, Chief, Capital 
Litigation Unit and Special Prosecuting Attorney for Idaho County, State of Idaho, and 
does hereby respond to Petitioner's ("Pizzuto") Motion for Leave to Conduct Discovery 
by objecting to the same. 
RESPONSE TO PETITIONER'S MOTION FOR LEAVE TO CONDUCT DISCOVERY - goo408 
BACKGROUND 
The relevant background concerning Pizzuto instant motion for discovery is 
detailed in the state's Brief in Support of Respondent's Motion for Summary Dismissal. 
(Brief, pp.4-6.) This is Pizzuto's sixth post-conviction case and the state has filed a 
Motion for Summary Dismissal asking this Court to dismiss his successive petition based 
upon the dictates of I.C. 8 19-2719, which is still pending before this Court. 
ARGUMENT 
Relying exclusively upon I.C.R.P. 26(b)(l), Pizzuto contends he is entitled to 
"discovery regarding any matter, not privileged, which is relevant to the subject matter 
involved in the pending litigation." (Brief, p.1.) Pizzuto then requests that he be 
permitted to depose: (1) George Reinhardt, the trial judge in Pizzuto's trial, sentencing 
and subsequent post-conviction cases; (2) Henry Boomer, the prosecutor in Pizzuto's 
trial; (3) Scott Wayman, "Pizzuto's former co-counsel"; and (4) former Idaho County 
Prosecutor Jeff Payne. 
Pizzuto's reliance upon Idaho's rules of civil procedure is misplaced. While post- 
conviction cases are civil in nature, State v. Bearshield, 104 Idaho 676,678,662 P.2d 548 
(1983), the rules of discovery contained in Idaho's rules of civil procedure do not apply 
in post-conviction cases. I.C.R. 57(b). "When an applicant believes discovery is 
necessary for acquisition of evidence to support a claim for post-conviction relief, the 
applicant must obtain authorization from the court to conduct discovery." Murohv v. 
State, 2006 WL 740221, *6 (Idaho Ct. App. 2006). "Unless discovery is necessary to -
protect an applicant's substantial rights, the district court is not required to order 
discovery." Raudebauph v. State, 135 Idaho 602, 605, 21 P.3d 924 (2001). In 
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Raudebaugh, the petitioner made conclusory statements about what an expert and 
investigator might have testified to at trial but did not point to specific facts. Id. The 
Idaho Supreme Court affirmed the district court's denial of discovery because 
"Raudebaugh's allegations only argue what the experts might have testified to had trial 
counsel employed them. Raudebaugh's allegations are speculative." Id. 
In Aeschilman v. State, 132 Idaho 397, 754, 973 P.2d 749 (Ct. App. 1999), the 
court of appeals denied post-conviction discovery because the applicant failed to 
"identify the type of donnation that he or she may obtain through discovery that could 
affect the disposition of his or her application for post-conviction relief." See also 
LePage v. State, 138 Idaho 803, 810, 69 P.32d 1064 (Ct. App. 2003) ("In order to be 
granted discover, a post-conviction applicant must identify the specific subject matter 
where discovery is requested and why discovery as to those matter is necessary to his or 
her application"). 
Pizzuto contends, "At issue is the question of prosecutorial misconduct and 
judicial bias and misconduct." (Brief, p.1.) Respectfully, that is not the "issue" at this 
point in Pizzuto's successive post-conviction case. Based upon the procedural posture of 
Pizzuto's case, he is not entitled to, nor should this court grant him, any of the discovery 
he has requested in his instant motion. The issue before this court is whether Pizzuto can 
overcome the procedural bars imposed by I.C. 5 19-2719, which severely limits the filing 
of successive petitions in capital cases. Pizzuto must first establish that the claims in his 
successive petition were not known or reasonably could not have been known when he 
filed his first post-conviction petition. Pizzuto must also establish his claims are not 
facially insufficient because they allege matters that are merely cumulative or 
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impeaching. Even if Pizzuto overcomes these procedural bars, he must establish the 
claims were timely filed. Finally, as explained in Ivev v. State, 123 Idaho 77, 80, 844 
P.2d 706 (1992) (internal citations omitted), Pizzuto "must support his allegations by 
I 
affidavit or equally reliable evidence. Such affidavit must in turn satisfy Rule 56(e) of 
the Idaho Rules of Civil Procedure, which requires the affidavit to be made on personal 
knowledge setting forth facts that would be admissible at trial. Petitioner's affidavit does 
not satisfy Rule 56(e), as it is based on hearsay and is conclusory." Because Pizzuto's 
claims are based upon affidavits replete with hearsay evidence, he cannot overcome his 
burden of establish his claims are supported by material facts which are not incredible. 
I.C. $ 19-2719(5)(a). 
Pizzuto's motion to depose these individuals is nothing more than a fishing 
expedition designed to further delay his execution. Because of the procedural posture of 
his case, Pizzuto has failed to establish the discovery requested is necessary to protect his 
substantial rights. 
CONCLUSION 
The state respectfully requests that Pizzuto's Motion for Leave to Conduct 
Discovery be denied. 
DATED this 11" day of May, 2006. 
Deputy Attorney General and 
Special Prosecuting Attorney 
For Idaho County 
@00411 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR., Case No. CV PC-2006-05 139 
) 
Petitioner, ) 
VS. RESPONSE TO PETITIONER'S 
) MOTION TO AMEND PETITION 
STATE OF IDAHO, ) FOR POST-CONVICTION 
1 RELIEF 
Respondent. ) 
COMES NOW, Respondent, State of Idaho ("state"), by and through its attorney, 
L. LaMont Anderson, Deputy Attorney General, Chief, Capital Litigation Unit and 
Special Prosecuting Attorney for Idaho County, and does hereby respond to Petitioner's 
("Pizzuto") Motion to Amend Petition for Post-Conviction Relief. 
RESPONSE TO PETITIONER'S MOTION TO AMEND PETITION FOR POS 
CONVICTION RELIEF - I to0413 
BACKGROUND 
The relevant background concerning Pizzuto's instant motion to amend his sixth 
post-conviction petition is detailed in the state's Brief in Support of Respondent's Motion 
for Summary Dismissal. (Brief, pp.4-6.) Based upon I.C. 9 19-2719, the state has filed a 
Motion for Summary Dismissal asking this Court to summarily dismiss Pizzuto's 
successive petition, which is still pending before this Court. Despite having filed five 
prior post-conviction petitions, Pizzuto is now attempting to amend his sixth petition by 
deleting the phrase, "and a belt," adding additional causes of action and seeking 
additional relief. 
ARGUMENT 
A. Leaal Framework For Motions To Amend 
Because post-conviction cases are generally governed by the Idaho Rules of Civil 
Procedure, Cole v. State, 135 Idaho 107, 110, 15 P.3d 820 (2000), Pizzuto's motion to 
amend his post-conviction petition is governed by I.R.C.P. 15(a). Because the state has 
already filed an answer, Pizzuto may not amend his petition without "leave of court" or 
"written consent of the adverse party." I.R.C.P. 15(a). While "leave shall be freely given 
when justice so requires," I.R.C.P. 15(a), the district court still has discretion to deny a 
motion to amend. Black Canyon Racquetball v. First Nat. Bank, 119 Idaho 171, 175, 804 
P.2d 900 (1991). The Idaho Supreme Court has explained: 
In determining whether an amended complaint should be allowed, 
where leave of court is required under Rule 15(a), the court may consider 
whether the new claims proposed to be inserted into the action by the 
amended complaint state a valid claim. Bissett v. State, 11 1 Idaho 865, 
869,727 P.2d 1293, 1296 (Ct. App. 1986) (''The record which was before 
the trial court contains no allegations which, if proven, would entitle 
Bissett to the injunctive relief he claims. In addition, Bissett has failed to 
RESPONSE TO PETITIONER'S MOTION TO AMEND PETITION FOR POST-@ 1) 0 4 1 4 
CONVICTION RELIEF - 2 
state on appeal any additional allegations which would establish a cause of 
action. . . . We hold that the district court did not abuse its discretion in 
failing to allow amendment of Bissett's complaint.") If the amended 
pleading does not set out a valid claim, or if the opposing party would be 
prejudiced by the delay in adding the new claim, or if the opposing party 
has an available defense such as a statute of limitations, it is not an abuse 
of discretion for the trial court to deny the motion to file the amended 
complaint. 
Id. -
As explained below, because Pizzuto's additional causes of action are, like his 
instant successive petition, governed by I.C. 8 19-2719 and, because he has failed to meet 
the dictates for filing a successive petition, his amendments are futile. Because his 
amendments are futile, his motion to amend must be denied. 
B. Under I.C. 6 19-2719 Pizzuto's Claims Are Futile 
As detailed in the state's Brief in Support of Respondent's Motion for Summary 
Dismissal, 1.C 6 19-27 19 sets forth special appellate and post-conviction procedures in all 
capital cases. (Brief, pp.8-12.) A capital defendant who brings a successive petition for 
post-conviction relief has a "heightened burden and must make a prima facie showing 
that issues raised in that petition fit within the narrow exception provided by the statute." 
Pizzuto v. State, 127 Idaho 469, 471, 903 P.2d 469 (1995). Even if the petitioner can 
demonstrate the claims were not known or could not reasonably have been known, I.C. 5 
19-2719(5)(a) details the additional requirements that must be met before the successive 
petition may be heard: 
An allegation that a successive post-conviction petition may be 
heard because of the applicability of the exception herein for issues that 
were not known or could not reasonably have been known shall not be 
considered unless the applicant shows the existence of such issues by (i) a 
precise statement of the issue or issues asserted together with (ii) material 
facts stated under oath or affirmation by credible persons with first hand 
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knowledge that would support the issue or issues asserted. A pleading that 
fails to make a showing of excepted issues supported by material facts, or 
which is not credible, must be summarily dismissed. 
I.C. $ 19-27 19(5)(a). Failure to meet the requirements of I.C. 6 19-27 19(5)(a) mandates 
dismissal of the successive post-conviction petition. Fields v. State, 135 Idaho 286, 289- 
90, 17 P.3d 230 (2000). 
Additionally, claims which were not known or which could not have reasonably 
been known within forty-two days of judgment "must be asserted within a reasonable 
time after they are known or reasonably could have been known." Paz v. State, 123 
Idaho 758,760, 852 P.2d 1355 (1993); McKinnev v. State, 133 Idaho 695,701,992 P.2d 
144 (1999). If the petitioner fails to comply with each of the requirements detailed in I.C. 
6 19-2719(5), the petition must be summarily dismissed. LC. $ 19-2719(5) specifically 
provides: 
If the defendant fails to apply for relief as provided in this section 
and within the time limits specified, he shall be deemed to have waived 
such claims for relief as were known, or reasonably should have been 
known. The courts of Idaho shall have no power to consider any such 
claims for relief as have been so waived or grant any such relief. 
(Emphasis added.) 
Finally, I.C. 5 19-2719(5)(b) explains that a successive post-conviction petition is 
"facially insufficient" if it merely alleges "matters that are cumulative or impeaching or 
would not, even if the allegations were true, cast doubt on the reliability of the conviction 
or sentence." If evidence is merely cumulative with evidence already within the 
possession of the defense at the time the first petition for post-conviction relief is filed, a 
procedural bar exists mandating dismissal of the successive petition. Sivak v. State, 134 
Idaho 641,647-49,8 P.3d 636 (2000). 
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Pizzuto's attempt to "incorporate recently discovered evidence as a result of the 
continuing investigation" and "to more fully and clearly set forth the factual and legal 
grounds upon which Petitioner seeks relief and its full and complete presentation of every 
claim now known to Petitioner not previously presented to this Court" (Motion, pp.1-2), 
does not help to overcome any of the hurdles associated with the procedural bars under 
I.C. fj 19-2719. In fact, if anything, Pizzuto's latest allegations more clearly demonstrate 
the claims in his sixth post-conviction petition and the evidence he contends supports 
those claims were known or reasonably could have been known when he filed his first 
post-conviction petition. For example, Pizzuto attempts to amend claim three with 
information alleging Judge Reinhardt "engaged in ex parte contact with the jurors during 
and more particularly following their verdict but before the sentencing proceedings at 
which time discussed [sic] with certain jurors Mr. Pizzuto's guilt and criminal history." 
(Motion, p.2.) Presumably, these allegations are based upon the jurors' affidavits filed in 
support of Pizzuto's petition. However, Pizzuto has wholly failed to explain why he 
could not have obtained the jurors' affidavits when he filed his first post-conviction 
petition. 
In Dunlap v. State, --- Idaho ---, ---, 106 P.3d 376,391-92 (2005) (internal citation 
omitted), the Idaho Supreme Court explained: 
The cumulative error doctrine refers to an accumulation of irregularities, 
each of which by itself might be harmless, but when aggregated, show the 
absence of a fair trial in contravention of the defendant's constitutional 
rights to due process. In order to find cumulative error, this Court must 
conclude that there is merit to more than one of the alleged errors and then 
conclude that these errors, when aggregated, denied the defendant a fair 
trial. Finding no errors, we consequently find no accumulation of errors in 
this case. 
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Because Pizzuto has failed to demonstrate any of the claims in his sixth post-conviction 
petition can overcome the procedural hurdles of I.C. 8 19-2719, he cannot establish there 
is merit to any of his claims. Therefore, his "cumulative error" claim is likewise futile. 
Pizzuto requests this Court permit him to "present his prior postconviction claims, 
including but not limited to ineffective assistance of counsel, prosecutorial misconduct, 
and the prohibition of execution as a result of his mental retardation before a fair and 
impartial judge." (Motion, p.4.) However, Pizzuto has provided this Court with no 
authority permitting a district court to grant relief on claims that have been previously 
denied by at least the Idaho Supreme Court, and in some cases the Ninth Circuit Court of 
Appeals, or are pending on appeal before the Idaho Supreme Court. 
CONCLUSION 
The state respectfully requests that this court deny Pizzuto's Motion to Amend 
Petition for Post-Conviction Relief. 
DATED this 1 2 ~ ~  day of May, 2006. 
Deputy Attorney 
Special Prosecuti 
For Idaho County 
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COMES NOW, Respondent, State of Idaho ("state"), by and through its attorney, 
L. LaMont Anderson, Deputy Attorney General, Chief, Capital Litigation Unit and 
Special Prosecuting Attorney for Idaho County, and does hereby respond to Petitioner's 
("Pizzuto") Motion for Leave to File Additional Affidavits. 
RESPONSE TO PETITIONER'S MOTION FOR LEAVE TO FILE ADDITION 
AFFIDAVITS - I AL000420 
BACKGROUND 
Pizzuto filed his sixth Petition for Post-Conviction Relief on November 25, 2005, 
raising claims of prosecutorial misconduct, judicial bias and actual innocence, which 
generally are premised upon an affidavit signed by Pizzuto's co-defendant, James Rice, 
on September 28, 2005. The state's answer was filed December 22, 2005, denying the 
allegations in Pizzuto's sixth petition and asserting the claims are procedurally barred by 
I.C. 8 19-2719. This Court subsequently held a scheduling conference on April 6, 2006, 
setting forth various deadlines. As a result of the conference, this Court entered a written 
order setting forth a time for the filing the state's Motion for Summary Dismissal, 
Pizzuto's response and the state's reply. The order expressly stated, "NO PARTI' 
WILL BE PERMITTED TO FILE ANY AFFIDAVITS OR ADDITIONAL 
BRLEFING AFTER THE TIME PERIODS SET FORTH IN THIS ORDER 
WITHOUT PERMISSION FROM THE COURT." Pizzuto now seeks the Court's 
permission to file additional affidavits after the time frame for filing his response to the 
state's Motion for Summary Dismissal has expired on May 4,2006. 
ARGUMENT 
Initially, Pizzuto seeks more time to obtain Ann Bradley's records from the Idaho 
State Forensic Laboratory and contends he has exercised "due diligence" to obtain the 
records prior to May 4, 2006. (Affidavit of Joan Fisher, pp.1-2.) Counsel's affidavit is 
simply not correct. Pizzuto and his attorneys have known since before his trial that 
Bradley was involved in the investigation; she testified as a defense witness at Pizzuto's 
trial. (State's lodging A-18, pp.1955-83.) If Pizzuto and his attorneys were exercising 
"due diligence" to obtain Bradley's records, they would not have waited until more than 
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twenty years after his trial to attempt to obtain the records, particularly when she was a 
defense witness. Rather than demonstrating "due diligence," this request further 
demonstrates Pizzuto and his attorneys have embarked upon a strategy of delay by 
litigating his case a piece at a time. Pizzuto should not be permitted to further delay his 
execution by embarking on such a strategy and contending he has exercised "due 
diligence" in obtaining the records of his witness who testified approximately twenty 
years ago. 
In an attempt to explain the word, "Exclude," Pizzuto also seeks to obtain another 
affidavit from Rice. However, as noted in Brenda Bentley's affidavit, Rice signed his 
first affidavit on September 28, 2005, two weeks after his interview with Bentley and 
wrote the word, "Excluding" next to paragraph fifteen. (Opposition, Appendix C, p.3.) 
However, Bentley did not attempt to clarify Rice's affidavit until November 3, 2005, 
when she sent a letter asking for clarification. Id. Bentley concedes she has not spoken 
with Rice since September 15, 2005, and provides no explanation why she or someone 
else from her office has not attempted, over the last eight months, to personally contact 
Rice to "explain" what he meant when he wrote "Excluding." This Court simply cannot 
tolerate these types of delay tactics. Based upon the filing of his prior successive post- 
conviction petitions, Pizzuto should be well aware of the time constraints of I.C. § 19- 
2719(7), which require that capital post-conviction proceedings be given first priority by 
the courts and be heard and decided within ninety days of the filing of the petition. It is 
unfathomable that the cornerstone of Pizzuto's instant successive petition, Rice's 
affidavit, was not thoroughly investigated until the discrepancy was noted in the state's 
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Motion for Summary Dismissal filed April 20, 2006, particularly when it was recognized 
by Bentley in late September 2005. 
In an attempt to challenge Sheriff Randy Baldwin's investigation, Pizzuto seeks to 
file an affidavit from Ron Howen, former Assistant United States Attorney who 
prosecuted Baldwin for criminal offenses after Pizzuto's trial. However, Pizzuto has 
failed to explain how such an affidavit regarding Sheriff Baldwin is relevant to any of his 
claims in his sixth post-conviction petition or why it was not obtained years ago. 
Similarly, Pizzuto's request to permit Kay Sweeney, a forensic scientist, to file a 
tardy affidavit fails to explain why Pizzuto should be permitted to reinvestigate the 
forensic evidence more than twenty years after his conviction for the brutal murder of 
two innocent victims. 
Although Pizzuto's counsel contends the motion is "made in the interest of justice 
and not for the purposes of delay" (Affidavit of Joan Fisher, p.3), as detailed in the state's 
Brief in Support of Motion for Summary Dismissal, Pizzuto's obvious strategy has been 
to embark upon a plan of piecemeal litigation that purposefully delays the completion of 
his case and execution. Pizzuto is not innocent of the crimes for which he has been 
convicted. His convictions, death sentences and denial of post-conviction relief have 
been repeatedly affirmed by the Idaho Supreme Court and, after years of federal habeas 
litigation, the Ninth Circuit Court of Appeals. The United States Supreme Court has also 
repeatedly rejected his petitions for certiorari. Pizzuto's tactical decision to repeatedly 
file successive post-conviction and federal habeas petitions has failed and justice now 
mandates his case be completed, the delays ended and his sixth post-conviction case 
completed without any further delay. 
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CONCLUSION 
The state respectfully requests that this court deny Pizzuto's Motion for Leave to 
File Additional Affidavits. 
DATED this 12" day of May, 2006. 
Deputy ~ t t o d ~  General and 
Special prosecuting Attorney 
For Idaho County 
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COMES NOW, Respondent, State of Idaho ("state"), by and through its attorney, 
L. LaMont Anderson, Deputy Attorney General, Chief, Capital Litigation Unit and 
Special Prosecuting Attorney for Idaho County, and does hereby object to this Coua 
taking judicial notice of the documents detailed in Petitioner's ("Pizzuto") Notice of 
Lodging h s u a n t  to Stipulation for the Court to Take Judicial Notice. 
RESPONSE TO PETITIONER'S NOTICE OF LODGING - 2 
/ 
At a hearing before this Court on April 6, 2006, the parties stipulated to the Court 
taking judicial notice of the documents detailed in the Stipulation for the Court to Take 
Judicial Notice, filed with this Court on April 10, 2006. The stipulation was based upon 
the colloquy between the parties and the Court at the hearing on April 6, 2006, in which 
the Court agreed to take judicial notice of a limited number of the documents from 
Pizzuto's prior cases. 
Pizzuto now asks the Court to take judicial notice of a number of other documents 
not included in the stipulation, but fails to explain why the documents are necessary or 
relevant to the issues presently pending as a result of the state's filing of its Motion for 
Summary Dismissal, which asserts his claims are procedurally barred under I.C. 9 19- 
2719. Rather, it appears Pizzuto is merely attempting to prejudice this and future courts 
with documents that are irrelevant to the issues pending before this court, particularly the 
documents from his post-conviction case that is based upon mental retardation. This 
Court should not tolerate Pizzuto's posturing for future habeas cases before the Ninth 
Circuit Court of Appeals. 
Because he has failed to establish the relevancy of the documents to the issues 
currently before this Court, the state requests that his request be denied and the 
documents provided to the Court be stricken from the record. 
DATED this 12" day of May, 2006. 
Deputy ~ t t d ;  General and 
Special Prosecuting Attorney 
For Idaho County 
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served a true and correct copy of the foregoing document by the method indicated below, 
postage prepaid where applicable, and addressed to the following: 
Joan M. Fisher - U.S. Mail 
Federal Defenders of Eastern Washington - Hand Delivery 
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TO: THE ABOVE NAMED DEFENDANT, GERALD ROSS PIZZUTO, JR., AND 
HIS ATTORNEY, JOAN M. FISHER, AND THE CLERK OF THE ABOVE 
ENTITLED COURT: 
YOU, AND EACH OF YOU ARE HEREBY NOTIFIED That Respondent, State 
of Idaho, will call on for hearing Respondent's Motion to Strike Juror Affidavits filed 
April 20,2006, and Motion to Strike Juror Affidavits filed May 17, 2006, now on file in 
NOTICE OF HEARlNG - I 
the above entitled action, on the 25th day of May, 2006, at 1 l:00 o'clock a.m., or as soon 
thereafter as counsel can be heard. 
DATED this 17 '~  day of May, 2006. 
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For Idaho County 
I CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on or about the 17 '~  day of May, 2006, I caused to be 
served a true and correct copy of the foregoing document by the method indicated below, 
postage prepaid where applicable, and addressed to the following: 
Joan M. Fisher - U.S. Mail 
Federal Defenders of Eastern Washington - Hand Delivery 
& Idaho - Overnight Mail 
317 W. 6th Street, Suite 204 Facsimile 
Moscow, ID 83843 - X (208) 883-1472 
- Electronic Court Filing 
Deputy Attorney General 
Chief, Capital Litigation Unit 
NOTICE OF HEARING - 3 
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
L. LaMONT ANDERSON, ISB #3687 
JESSICA M. LORELLO, ISB #6554 
Deputy Attorneys General 
Criminal Law Division 
Capital Litigation Unit 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-4539 
Attorneys for Respondent 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




) SECOND MOTION TO STRIKE 
1 JUROR AFFIDAVITS 




COMES NOW, L. LaMont Anderson, Deputy Attorney General, Chief, Capital 
Litigation Unit and Special Prosecuting Attorney for Idaho County, State of Idaho, and 
does hereby move, pursuant to I.R.E. 606(b), for an order striking the Affidavit of Brenda 
Bentley re Juror Karen Talbot Kloer submitted as appendix 28 to Petitioner's Affidavits 
and Declarations Filed in Support of Petition for Post-Conviction Relief. The basis of the 
SECOND MOTION TO STMKE JUROR AFFIDA VITS - I 000432 
state's motion is contained in the state's Brief in Support of Respondent's Motion to 
Strike Juror Affidavits filed April 20,2006, and incorporated herein. 
DATED this 17" day of May, 2006. 
Deputy ~ t t o r n e ~ d n e r a l  and
Special Prosecuting Attorney 
For Idaho County 
SECOND MOTION TO STRIKE JUROR AFFIDAVITS - 2 
I CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on or about the 17 '~  day of May, 2006, I caused to be 
served a true and correct copy of the foregoing document by the method indicated below, 
postage prepaid where applicable, and addressed to the following: 
Joan M. Fisher - U.S. Mail 
Federal Defenders of Eastern Washington - Hand Delivery 
& Idaho - Overnight Mail 
3 17 W. 6' Street, Suite 204 Facsimile 
Moscow, ID 83843 X (208) 883-1472 - 
- Electronic Court Filing 
SECOND MOTION TO STRIKE JUROR AFFIDA YITS - 3 000434 
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JOAN M. FISHER 
Idaho State Bar No. 2854 f i b  1 8 2006 
CapitaI Haberw Unit 
Federal Defenders of Emtern Washington & idsbo 
317 West Sixth Strset, Suite 204 
- 
Moscow ID 83843 
Telephone: 208-88310180 
Facsimile: 208-883-1472 
IN TRE DISTRICT COURT OR THE FOURTH JUDICIAL DISTRICT OF THE 
STA1'E: OF IDAHO, M ANI) FOR THE COUNTY OP ADA 
GER4LD ROSS PI[ZZUTO, JR, ) 
1 CASE NO. CV PC 2-05139 
Petitioner, 1 REPLY TO STATE'S RESPONSE TO 
1 MOTION FOR LEAVE 'X'O NILE 
v. ) ADDITIONAL AFFIDAVITS 
1 




Respondent wrongly asserts that Petitioner's Motion to File Additional Affidavits is part 
of a strategy of delay by litigating his case a piece at a time. The State would have this Court 
believe that if the State says it is so, it is so. It is not so. Petitioner has attempted within the 
limitations placed upon him by Idaho Code $19-27 19 and the courts to litigate as fully as 
permitted significant issues, and has at no time withheld infomation for later titigation. The 
piecemeal nature of the litigation in Mr. Pirruto's case is not the result of any strategy on 
Petitioner's part but the direct impact of the State's deliberate withholding of critical ~xculpa~ory 
information, the denial of a fair and impartial fwtfinder and the inherent constnrct of Idaho Code 
19-271 9. The State does not deny these facts but indeed relies upon them in its argument to 
preclude this court's considerattion of significant constitutional questions. 
REPLY TO RESPONSE TO MOTION FOR 
LEAVE TO FlLE ADDXTJONAL AFFIDAVITS - 1 
CAPITAL HAB WT PAGE 0: 
The Idaho Supreme Court has recognized the constitutional weakness in the requirement 
that a petitioner bring a claim as soon as it is reasonably known by acknowledging a safety net 
for new evidence of old issues. Sivak v, State, 134 Idaho 641,649,8 P.3d 636,644 (Idaho, 
2000). In Sivuk, the Idaho Supreme Court held: 
Applying this rule as the Statc requests would result in Idaho courts being unable 
to entertain evidence of actual innocence in successive post-conviction petitions, 
even where the evidence was clearly material or had been suppressed by 
prosecutorial misconduct. We must be vigilant against imposing a rule of law that 
will work injustice in the name o f  judicial eff~ciency. 
Id, 134 Idaho at 647,8 P.2d at 642. The State's insistence that successful obstruction of the 
discovery of critical factual information leading to a potentially false conviction and 
inappropriate death sentence should be countenanced and foreclose judicial scrutiny altogether, 
finds no support in the law. 
The State's conduct is overtly contrary to the United States Supreme Court's opinion in 
Banks. 
The State here nevertheless urges, in effect, that "the prosecution can lie and 
conceal and the prisoner still has the burden to ... discover the evidence," Tr. of 
Oral Arg. 35, so long as the "potential existence" of a prosecutorial misconduct 
claim might have been detected, id, at 36. A ruIe thus declaring "prosecutor may 
hide, defendant must seek," is not tenable in a system constitutionally bound to 
accord defendants due process. "Ordinarily, we presume that public officials have 
properly discharged their official duties." Bmcy v. Grumley, 520 U.S. 899,909, 
117 S.Ct. 1793, 138 L.Ed.2d 97 (1997) (quoting United States v. Chsmical 
Fowtdation, Inc., 272 U.S. 1,14- 15,47 S,Ct 1,7 1 L.Ed. 1 3 1 (1 926)). We have 
several times underscored the "specid role played by the American prosecutor in 
the search for truth in criminal trials." Strickler, 527 U.S ., at 28 1, 1 19 S.Ct 1 936; 
accord, Kyles, S 14 US., at 439-440, 1 1 5 Sect. 1 555; United States v. Bagley, 473 
U.S. 667,675, n. 6, 105 S.Ct. 3375,87 L,Ed.2d 48 1 (1985); Berger, 295 U.S., at 
88,55 S,Ct. 629. See also Olmteudv. UnitedStates, 277 U.S. 438,484,48 S.Ct. 
564,72 L.Ed. 944 (1928) (Brandeis, J., dissenting). Courts, litigants, and juries 
properly anticipate that "obligations [to refkain h r n  improper mcthods to secure a 
conviction] ... plainly rest[ing] upon the prosecuting attorney, will be faithfully 
observed." Berger, 295 U.S., at 88,55 S.Ct 629. Prosecutors' dishonest conduct 
or unwmanted concealment should attract no judicial approbation. See Kyles, 
REPLY TO RESPONSE TO MOTION FOR 
LEAVE TO FXLE ADDllTONAL AFFIDAVITS - 2 
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5 14 U.S., at 440,115 S.Ct. 1 555 ("The prudence of the careful prosecutor should 
not ... be discouraged."). 
540 U.S. at 696. The conduct of the State meets the Bmkr/Srickler standard in that the state's 
conduct effectively represented that it was not holding anything back. See Banks, 540 U.S. at 695. 
The State's complete tkiltilure to address its "hide the ball" strategy to grease the skids to execution 
rather than insist the Petitioner i s  engaged in a strategy of delay i s  fwdamentally unfair and 
unconstitutional. U.S. Constitution, Amendment 5,14. 
Mr. Pizmto has been denied the fair opportunity to develop his claims by the silence of 
not only Mr. Rice but also the trial judge and the prosecutor. It m o t  now claim Petitioner i s  at 
fault in fding to ''discover" the information sooner. 
1, Additional Rice Affidavit. 
The need for clarification of Mr. Rice's affidavit comes fiorn the State's argument that 
the single handwritten word "excluding" on paragraph 15 "clearIy reveals Rice disavowed the 
contents of paragraph fifteen." It was not clear at all but the ambiguity was obviously worthy of 
explanation. See Affidavit of Jams Rice, attached hueto as Appendix A,' Beyond that the State 
disingenuously claims that based upon Rice's "exclusion" of paragraph fifteen, Rice "implicitly 
states he was not previously contacted and would have boen willing to discuss my alleged 'deal' 
he received from the state." Brief in Support of Respondmt's Motion for Summary Dismissal, 
p. 14. The SWe effectively accuses Petitioner of misleading this Court and Petitioner has the 
The original declaration is in possession of Petitioner's counsel. The California 
authorities have represented to the interviewing investigator that an original o o e d  &davit 
was executed and mailed on Tuesday. May 16,2006. Upon rccoipt the same will be lodged, 
pending the Court's order granting leave to file the same. 
REPLY TO RESPONSE TO MOTION FOR 
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right and the responsibility to refute the same,' Indeed, contact with Mr. Rice reveals the State 
had met with Mr. Rice on the issue of paragraph fifteen and recorded a statement regarding the 
same. Ifthat it is true, the State's argument that Petitioner's counsel's investigator had not 
previously met with Mr. Rice i s  inexcusable. See Appendix A, p. 3, paragraph 10. 
2. The Sweeney and Bradley Affidavits. 
The State misapprehends the Petitioner's request to file the affidavits. Both &davits 
were timely filed by fax on May 4,2006. To the extent the Court desires or demands the original. 
&davits, filing of the original should be permitted. 
Beyond that, as indicated in the affidavits of Ms. Bradley and Mr. Sweeney, supplemental 
affidavits may be appropriate in preparation for he evidcntiary hearing if and when the Court 
permits discovery of the State Lab records in this case and additional testing by Mr. Sweeney. 
3. Ann Bradley's records. 
At trial the defense was compelled to rely on a state employee to challenge the state's 
=pert. The state's expert's testimony and the discovery of blood in the cabin occur after the 
undisclosed tweny year promise given to Rice. Until Petitioner knew of the secret deal and the 
judge's actions following that agreement, the laboratory records were not at issue. The State's 
assertion that the q u e s t  to secure the laboratory records, which are presumably public records, 
"demonstrates Pizzuto and his attorneys have embarked upon a strategy of delay by litigating his 
case a piece at a time." Response to Petitioner's Motion For Leave to File Additional Affidavits, 
p, 3. The State's interference with Petitioner's efforts to secure those records in a manner which 
The former investigator, Richard Hays, who did meet with Mr. Rice )las been contacted 
and has agreed to submit an affidavit m i n g  his visit with Mr. Rice and the fact that when he 
talked with Mr. Rice, specific inquiry into any promises was made and no promises were 
disclosed. Upon receipt, that Affidavit will be immediately lodged pending permission by the 
Court to file the same. 
REPLY TO RESPONSE TO MOTION FOR 
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would not require m y  additional delay undermines the State's allegations of any bad faith effort 
on Petitioner's part to delay these proceedings. Appendix B. 
I 
It is clear no delay i s  involved in permitting the filing of additional affidavits. Any delay 
in the proceedings is the direct result of the State's inclination to mislead and obibscate. The 
Court should grant Petitioner's Motion for Lave to File the Additional Attidavits including the 
original affidavits of Mr. Sweeney and Ms. Bradley, the affidavit of Mr. Rice. If  appropriate, the 
Court should also permit the filing o f  affidavit of Mr. Hays. 
DATED this 18* day of May, 2006. 
&an M. ish her- 
Attorney for Petitioner 
REPLY TO RESPONSE TO MOTION FOR 
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I m I C A T E  01;" SERVICE 
I hereby certi$ that on the 18" day of May, 2006,I caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, addressed to: 
L. W o n t  Anderson 
Deputy Attorney General 
Chief, Capital Litigation Unit 
Statehouse Mail, Room 10 
PO Box 83720 
Boise ID 83720-001 0 
Facsimile: 208-334-2942 
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Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
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Joan_Fisher@fd.org 
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Countyof Vacaville 1 
I, JAMES M. RICE, a person over eighteen years of age and competent to teslify, being 
duly sworn upon oath, deposes and states as follows: 
- On Se~temhr 14,2005, I was interviewed by investigator, Brenda Bcntley, of the 
Fcdwal Defenders of Eastan Washington and Idaho, Capital Habe&$ Unit. 
AFmDAW OF JAMES M. RICE - 1 
PAGE 10 
. Based on our interview, Ms. Bentley prepared N O  originals of two affidavits and 
brought them to me the next day, September 15,2005. The only difference 
between the two affidavits was that one contairled an additional paragraph which 
the other did nor have. Ms. Bentley went over both affidavits with me. As she 
did so, I initialed each paragraph to indicate that I understood tbe'paragraph and it 
was true. I initialed both the originai and one copy of each affidavit. 
R I then signed an original of each of the two affidavits and gave them to the 
investigator. 
An unsigned copy of each affidavit with my initials by each paragraph was lefl at 
the prison to be signed when the prison was able to make a notary available to me. 
K, On Sepkmber 28,2005, the notary for the prison litigation office brought me the - 
initialed but unsigned copies of the affidavits in order to obtain my notarized 
signature; 
X '  At that time, I wrote tba word "Excluding" next to the last paragraphof both 
V affidavits. 
K. I wrote the word 'Zxcluding" because I, thought the sentence that reads "After I 
U was released from prison, I did not seek to tell anyone about the deal because 1 
might need the Idaho authorities to vouch for me one day" made it sound like I 
was planning to c o d t  more crimes after I was released when I was not. I didn't 
remember that sentence sounding like that when I reviewed it with Ms. Bentley. 
2 8. Thinking about it now, another reason may .have been that I was not sure that the " second sentence in that paragraph was correct. The sentence is: "I did not tell the 
AX;Fl[DAVE OF JAMES M. RICE - 2 
CAPITAL H A B E W T  . . PAGE 11 
investigator about my deal because I did not want to jeopardize my parole." I am 
not sure if I was concerned about my parole when 1 spoke with the previous 
investigator from the Federal Defender's office as it mayhve been after my 
parole issues were settled. T can't remember. 
& 9. Other than what I have explained, the affidavits and declarations I have signed for 
V Ms. Bentley are true and correct to the best of m.y knowledge. 
R 10. In approximately late March, 2006, an investigator who identified himself as 
V ' being from the Idaho Attorncy &nerd's office came and interviewed me about 
one of the af%davits I signed for Ms. Bentley. I do not  member the name of the 
Anomcy General's investigator. We talked a little beforc and afterward, but most 
of the interview was tape recorded. 
my ~CCortw 5 \cE. h e  .io kc\;evc. 4 - U  3 vA,e -&.,&A+ Rh" . ~ u , \ u J  in r n ~  r ( p r n ~ d .  4 7 dk\ ka ~ e j , < ~ .  
I declare under penalty of perjuy that the foregoing i s  true and conect. Executed at 
Vacaville, California, on May 10,2006. 
SUBSCRIBED AND SWORN before me this &day of  et- ,2006. 
NOTARY PUBLIC for the State of California, 
residing at , therein. 
, Commission expires: 
CAPITAL M B W T  , PAGE 12, 
- - 
. STATE OF CALIFORNIA - DEPARTMENT OF CORRECTIONS AND REHABILITATION ARNOLD SCHWARZENEGGEA, GOVERN' 
DIVISION OF ADUL 7 OPERA TtONS 
CALIFORNIA STA +E PRISON-SOLANO 
P. 0. Box 4000 
Vacade, CA 95SS64000 
1707) 45 7-0 182 
May 20,2006 
To Whom It May Concern: 
RE: Notary Service 
This letter is to infon you that our notary service will not be available this week; 
however, this service will resume on May 16,2006. Furthermore, deposition of Inmate 
Rice (CDC# T-86054) is sched~ed on July 17,2006. 
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ax:  2088841090 
I May I 0  11:49 m P .  01 
Idaho State Police . 
S d c e  since 1939 
May 9,2006 
Kelly Nolan 
Federal DeMers of Eastern Washjngton and Idaho 
317 W. Sixth Street Suite 204 
Moscow, Idaho 83843 VLG ]FACSIMILE 208-883-1472 
RE: PUBUC RECOmS REQUEST 
Dear Kelly Nohn: 
The kk?m State PoIice has receid ym reqwst dated April. 25,2006, fm infomation under 
Idaho's Public Writings Act. 
W U E S T :  A copy of my and all m k  product produced by Bradley relating to 
GcraLd R. Pizzrxto (Agency Case #85-07056, N.I.C. Case Ar.85-86LL) from 1985-1986, 
includmg, but not Dotted to: reports, lab notes. test r&, photographs, t O p ~  recordmgs md 
correspondence. 
RESPoNBE; After wdtadon with the attorney for the Idaho State Police, your request is 
dedM. The Idah Public Writings Act cannot be used as a substitute fbr discovery. See, 
Idaha Code 5 9-343(3). Disclosure in a cr- case is g o v d  by 1daho Criminal Rule 
16. Reasc submit yo& rquest to the appropriate Proscmm's Officc. 
YOU have a light t'o appeal this denial of your request by filiag a psidm in conformance with 
the provisione of the Idaho Public Wrltiags Act, *Idaha Code 5 9-343. Your petition mmt be 
fied in the Fourth S u d d  Distt3ct Court of Idaho within one hundrd eighty (1 80) calendar: 
days of the mailing of this response. 
K- L~ Croain 
Special Assistant 
JC.: qd+- RECEIVED 
FED~WL DEFENDERS OF 
P.0. Box 700, Mmidkn, Idaho 83680-0700 (208)804-7000 Fax ~~~~~ 
EQUAL OPPORTUIUITY EMPLOYER 
03044'7 
- --- -- - -- 
I - 05/ 181 2006 15: 48 20888 U l  HtEIUHS OFF I C E  ex :  20613047090 CAP I Ttb  r H g i E W I  T PAGE 151 9: 5 3  P. 01 
Idaho: State Police . 
Semite siaco 193 9 
Kelly Nolan 
Federal De5mders of Eastem Washgton and Idaho 
317 W. S W  Stre&, #204 
~ ~ O S G O W ,  Idaho 83843 VLA FACSXNII;E 208483-1472 
RE: Public Records Repest datcd April 25,2006. 
Dear Kelly N o k  
The availability of the records and documerpCs you b e  requested i s  not immdiate1y known. 
We will, therefore, need a r e  timeP up to ihe ten (10) storking days provided law, to 
prepae an q q x o p r b  response to you request 
'Please be mmed that we will attcad tb your request as promptly as possible. 
RECEIVED 
APR 2 7 200s 
FEDE!?AL D ~ ~ E N D E ~ S  OF 
EASTERN vdA & r G 
P.O. Box 700, Meridian, Zdsbo 83680.0700 (208)884~2000 * Fax (208)884-7090 
EQUAL OPPORTU3ITX EMPLOmR . 000448 
PAGE 16/ 
I FEDERAL DEFENDERS OF EASTERN WASHINGTON AND IDAHO 
CAPITAL HABEAS UNIT 
K. Ann Cronin 
Idaho State Forensics Lab, Region 3 
P. 0. Box 700 
Meridian, ID 83680-0700 
SPOKANE -
10 NORTH POST, Sum 700 
SPOKANE WASHMGTO7N 99201 
(509) 624-76M 
FAX 1509) 747-3539 
VIA FACSIMILE: 208-884-7090 
RE: Public Records Request 
Dear Ms. Cronin : 
This.is a formal request for a complete, accurate and legible copy of any and all work product 
produced by Anne Bradley relating to Gerald R. Pizzuto (Agency Case # 85-07056, N.1.C Case # 
85-8-64,) fism 1985-1986, including, but not limited to: reports, lab notes, kst results, 
photogmpl~, tape recordings and correspondence. We show the following case numbers 
We ask that we be provided all copies without charge or at minimum cost. If your ofice claims 
any exemptions to this request or withholds any materials, please provide us with an itemized list 
of materials withheld and a witten explanation identifying conclusions you reached when 
classifjting all listed records as exempt. 
We also reqwst a cover letter certifying that you are providing the Capital. Habeas Unit with a 
complete and accurate copy of all requested records. Please contact my office at (208) 883-01 80 
if you have any questions. 
Thank you for your assistance. 
Sincerely, 
/ 
CAPITAL HABE WT PAGE 02 /0 !  
JOAN M. FISHER 
Idaho State Bar No. 2854 ac-_ . - - - - -  
Capital Habeas Unit AM F?;- 5-v- - 
Federal Defenders of Eastern Washington & Idaho ---- - - - -  -- 
317 West Sixtb Ave, Ste. 204 




IN THE DISTRICT COURT OF l"HE FOURTH JUDICIAL DISWCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, YR., ) 
1 
Petitioner, 1 
1 CASE NO. CV PC 2006-05139 
v. 1 
1 REPLY TO STATE'S RESPONSE 
STATE OF LDAHO, 1 TO NOTICE OF LORGI[NG 
1 
Respondent. 1 
In his petition Mr. Pizzuto alleged "[tlhis petition is supported in significant part by the 
prior state court proceedings upon which Petitioner relies and of which Petitioner requests the 
Court take judicial notice." Petition for Postconviction Relief, p. 1.8. For rclief, Mr. Pizzuto 
prayed, in part: 
That this Court take judicial notice of all of the prior proceedings related to the 
conviction and sentence including but not limited to: State v. Piztuto, Idaho County 
Case No. 22075; Pizzuro v- State, Idaho County No. 23001[Consolidated PCR]; 
Pitnrro v. State, Idaho County Case No. SP-00961 (MC PCR]; Pizncto v. Stare, 
Idaho County Case No. SP-1837 Frat Brady PCR]; Pizmto v. State, Idaho County 
Case No. 02-33907 [Ring PCR] @ending); Pizzuto v. State, Idaho County Case No. 
CV03-34748 [Atkins PCR](pending). 
Petition, p. 19. 
REPLY TO STATE'S RESPONSE TO NOTICE OF LODGING - 1 
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1 To the best of counsel's recollection, the Court indicated at the scheduling conference 
that it was granting Petitioner's Motion. Because the Court was having difficulty securing the 
prior records from Idaho County, Petitioner stipulated that the State could lodge copies of the 
same. It is true the Court requested that the State submit only those proceedings which were in 
, fact lodged pursuant to stipulation. It is not true that Petitioner's stipulation was a stipulation 
withdrawing his original request for judicial notice of all of the prior proceedings. One of 
Petitioner's major contentions on the reasonableness of the current petition rests upon the denial 
over Petitioner's objections of a neutral and impartial fact finder. The prior postconviction 
proceedings do reflect the state of howledgc of Petitioner on matters of judicial and 
prosecutorial misconduct. They also illustrate the State's resistance to any consideration of the 
merits of the petitions and thus, undermine the State's current assertions that it is Petitioner who 
is embarked on a strategy of delay. See Brief in Support of Summary Dismissal, p, 24. 
Contrary to the State's assertion, Petitioner is not "attempting to prejudice this and future 
courts with documents that arc irrelevant to the issues pending before this court, particularly the 
documents from his post-conviction case that is based upon mental retardation," Petitioner's 
mental retardation is not irrelevant to the current proceeding; nor i s  the fact that Petitioner sought 
to secure a neutral and irnparhal fhct5nder on that issue, a matter to which the State objected and 
the court wfused. Petitioner asserts that he has been falsely convicted and unfairly sentenced to 
death by the state's and court's failure to disdose critical relevant information The question of 
Mr. Pizzuto's retardation certainly plays into the likelihood of  a violation of due p r o w  and the 
Petitioner's exercise of due diligence. ln A t h  v. Mrginia, the United States Supreme Court 
explained: 
REPLY TO STATE'S RESPONSE TO NOTICE OF LODGING - 2 
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The reduced capacity of mentally retarded offenders provides a second justification 
for a categorical rule making such offenders ineligible for the death penalty. The risk 
"that the death penalty will be imposed in spite of factors which may call for a Iess 
severe penalty," Ohio, 438 U.S. 586,605,98 S.Ct. 2954,57 LAM.2d 973 (1 978), is 
enhanced, not only by the possibility of false confessions [footnote omitted], but also 
by the lesser ability of mentally retarded defendants to make a persuasive showing 
of mitigation in the f$ce of prosecutorial evidence of one or more aggravating factors, 
Mentally retarded defendants may be less able to give m e n g f u f  assistance to their 
cowcl and are typically poor witnesses, and their demeanor may create an 
unwarranted impression of lack of remorse for their crimes. As Penry demonstrated, 
moreover, reliance on mental retardation as a mitigating factor can be a two-edged 
sword that may enhance the likelihood that the aggravating factor of future 
dangerousness will be found by the jury. 492 U.S., at 323-325, 109 S.Ct. 2934. 
MentalIy retarded defmdants in the aggregate face a special risk of wrongful 
execution. 
At& v. Virginia, 536 U.S. 304,320-2 1 (2002). While the State's fear that the Court's 
understanding of the Petitioner's mental state may cause it to reject the State's aversion ta any 
consideration of the merits is understandable, that fear is not reason for this Court to deny 
judicid notice of all relevant pleadings including those now lodged with the Court by Petitioner. 
Respectfully submitted this 1 8th day of  May, 2006. 
Attorney for Petitioner 
REPLY TO STATE'S RESPONSE TO NOTICE OF LODGING - 3 
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4 I hcreby certifj. that on the 1 day of May, 2006,I caused to be saved a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Omce 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-001 0 
,= U. S, Mail 
- Hand Dclivery 
Facsimile 
- Overnight Mail 
- Federal. Express 
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JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
3 17 West Sixth Street, Suite 204 
Moscow, TD 83843 
Telephone: 208-883-01 80 
Facsimile: 208-883-1 472 
Joan-Fis heafd ,  org 
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1 PETITIONER'S RESPONSE IN 
1 OPPOSITXON TO STATE'S SECOND 
1 MOTION TO STRltKE JUROR 
STATE OF IDAHO, ) AFFIDAVITS 
Respondent. 1 
Petitioner files this his Response in Opposition to the State's Second Motion to Strike 
Juror Affidavits filed May 17,2006 in which Respondent seeks "an order striking the Affidavit 
. o f  Brenda Bentley re 3uror Karen Talbot Kloer, submitted as appendix 2-8 to Petitioner's 
Affidavits and Declarations Filed in Support of Petition for Post-Conviction Relief" Second 
Motion to Strike Juror Affidavits, p. 1. The basis of the Motion is the same as set forth in ''the 
State's Brief in Support of Repondent's Motion to Strike Juror Affidavits, filed on April. 20, 
2004." Second Motion to Strike Juror Affidavits, pp.1- 2. 
PETITIONER'S RESPONSE IN OPPOSI'CJON TO 
STATE'S SECONP MOTION TO STRJKE JUROR A F F I D A W  - X 
Like the first Motion to Strike, this motion is overly broad and premature. Petitioner 
respectfully requests this court deny Respondent's motion to strike. If the motion i s  granted in 
any part, Petitioner requests the Court strike only those portions of the affidavit which the Court 
determines after the midentiary hearing have no relevance other than the State's assertion of 
hpeaching the verdict. 
The argument supporting the State's Motion to Strike relies entirely on the prohibition 
found in Rule 606(b) against a juror's impeachment of its verdict. This reliance is misplaced. 
Tbe relevance and purpose of the affidavit is decidedly not to impeach the verdict of jury but to 
effectively impeach the trid judge who presided over the txid and who sentenced Mr. Piwuto to 
death on information not presented in open court in thc presence of the defendant and 
inadmissible under the rules of evidence and the Eighth and Fourteenth Amendments to the 
United States Constitution and comparable Idaho Constitution, Article I, sedon 6.  The 
affidavit is submitted to support Petitioner's allegations of the trial judge's ex patte contacts and 
knowledge of matters not properly before it. To the extent that there may be irrelevant evidence 
in the 2 8  affidavit, this Court is capable of distilling the relevant information and disregarding 
the inadmissible portions. As the United States Supreme Court noted h State of Md. v. 
Baltimore Radio Show, 338 U.S. 912 (1950), 
Judges are supposed to be made of sterner stuff than to be influenced by irresponsible 
statements regarding pending cases, They are trained to put aside inadmissible evidence 
and while we, o f  course, recognize our limitations, I think that most Judges, at least, are 
fiiirly able to dimgad improper influences which may have reached their attention. 
ld at 913-14. See uZso City of McCaZl v. Sevbert, - Idaho - 1.30 P.3d 1 1 18 (Idaho 2006) 
("The City's arguments that the affidavit is irrelevant, lacking in foundation and based upon 
PETITJONER'S RESPONSE IN OPROSITION TO 
STATE'S SECOND MOTION TO STRIKE JUROR AFFIDAMTS - 2 
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hearsay are likewise without merit, particularly in light ofthe district judge's statement that he 
I would consider the afftdavit and 'give it the weight to which [he] think[s] it's entitled."'); Myers ' v. Workmen's Auto Ins. Co., 140 Idaho 495,504,95 P.3d 977,986 (Idaho 2004) (refusal to strike 
affidavit was not error). 
Idaho Code Section 19-4907(a) permits the Court to "receive proof by affidavits, 
depositions, oral testimony or other evidence[.]" I.C. $19-4907(a). The relevance of the 
I affidavit can be determined when and if the court permits an evidentiary hearing and briefmg on 
the merits. At this juncture, the court is perfectly capable of determining to what extent, if at all, 
the &davit is relevant to the State's Motion to Summarily Dismiss. The affidavit, like the 
others, is submitted in support of the burden to establish a prima facie case to show significant ex 
parte contact with outsidc parties and the predisposition of the trial judge at sentencing, based on 
information, i.e., Petitioner's "rap sheet," not before the court prior to sentencing. The 
supporting affidavit also shows that the sentencing judge had out-of-court exparre contact with 
some of the jurors discussing the jurors' verdict and Petitioner's criminal activities. See 
Gillingham Construction, lnc. v. Newby-Wiggins Construction, Inc., 142 Idaho 15, 121 P.3d 946, 
956 (2005) ("To the extent there is a practice of aial judges engaging jurors in a dialogue of 
questions and answers following a verdict, but before post trial matters, including sentencing, are 
a heard and decided, it i s  improper. It is no different than any other exparte contact that may 
influence the outcome of a proceeding.") 
The Second Motion to Strike the Juror Aff~davits hould be denied. 
Petitioner further gives NOTICE OF NON-0B.ECTION to the Notice of Hearing 
unwely filed by the State on May 17,2006. To the extent that expansion of the hearing now set 
P E ~ I O N E R ' S  RESPONSE IN 0PPOS;rr)ON TO 
STATE'S SECOND MOTION TO STRIKE JUROR AITDAVITS - 3 
05/18/2006 14:15 CAPITAL HABE PAGE 05/I 
. I 
I on the State's Motion to Dismiss requires time additional to the anticipated thirty minutes on the 
State's Motion to Dismiss, Petitioner respectfulIy moves for additional time to present his 
arguments on any other and additionaI motions the Court deems appropriate to hear. 
RESPECTFULLY SUBMITTED this 18th day of May, 2006. 
Attorney for Petitioner 
PETITIONER'S RESPONSE IN OPPOSITION TO 
STATE'S SECOND MOTION TO STRIKE JUROR AFFIDAVtTS - 4 
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I hereby oertify that on the 18th day of May, 2006,I caused to be served a true and correct 
copy o f  the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Aaderson 
Chief, Capital Litigation Unit 
Idaho Attorney General" Office 
Criminal Division 
P.0 .  Box 83720 
Boise, ID 83720-00 1 0 
/u. S . Mail - 
- Hand Delivery 
4 a c s i m i l e  - 
- Overnight Mail 
- Federal Express 
. P.gTITIONER'S RESPONSE IN OPPOSITION TO 
STATE'S SECOND MOTION TO STRKE JUROR AFlFl[I)AVlTS - 5 
CAPITAL HABE PAGE 02t 
A.M.-, 
MAY 1 $2006 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Aut., Ste. 204 




IN THE DISTRICT COURT OF THE FOURTH JUDICXAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COlJNTY OF ADA 
GERALD ROSS PIZZUTO, JR., 1 
1 
Petitioner, 1 
1 CASE NO. CV PC 2006-05139 
v. 1 
1 




TO: THE ABOVE NAMED RESPOIWENT AND COUNSEL FOR RESPONDENT, 
L. LAMONT ANDERSON, AND THE CLEM OF THE ABOVE ENTITLED 
COURT: 
In order to expedite pending proceedings, each of you are hereby notified that 
Petitioner, Gerald Ross Pizzuto, Jr., will call on for hearing Petitioner's Motion for Leave to 
Conduct Discovery, Petitioner's Motion to Amcnd Petition for Postconviction Relief, and 
Pctitionenr's Motion for Leave td File Additional AiXdavits, all of which were filed on May 4, 
NOTICE OF HEARING - 1 
Attorney for Petitioner 
- 
CXRTIFICATE OF SERVICE 
05/18/2006 14: 17 20888w CAPITAL HAEE WT PAGE 03. 
. F' 
2006, on the 25'" of May, 2006, at 1 1 :00 a.m., or as soon thereafter as counsel can be heard. 
Petitioner mpectfblly =quests the thisty minutes anticipated for argument bs expanded 
accordingly. 
Respectfully submitted this 18"' day of May, 2006. 
I hereby certifi. that on the 18* day of May, 2006, I caused to be served a true! and correct 
copy of the foregojng document by the method indicated below, postage prepid whae 
applicable, and addressed to: 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-00 10 
U. S. Mail 
1 ;,",pz;pw 
- Overnight Mail - Federal Express 
NOTXCE OF HEARING - 2 
MY?&% J 
M. FISHER 
PLda coon ate Bar No. 2854 
l a ; ,jilti 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Street, Suite 204 
Moscow ID 83843 
Telephone: 208-883-0180 
Facsimile: 208-883-1472 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR. 1 
1 




STATE OF IDAHO, 1 NOTICE OF TAKING DEPOSITION 
1 OF JAMES MICHAEL RICE 
Respondent. 1 
TO: STATE OF IDAHO, AND RESPONDENT'S ATTORNEYS OF RECORD, 
LAWRENCE WASDEN, ATTORNEY GENERAL OF THE STATE OF IDAHO 
AND L. LAMONT ANDERSON, DEPUTY ATTORNEY GENERAL OF THE 
STATE OF IDAHO: 
PLEASE TAKE NOTICE that the Petitioner, Gerald Ross Pizzuto, Jr., by and through his 
attorney of record, Joan M. Fisher, will take testimony on video and oral examination of James 
Michael Rice, Inmate Number T86054, housed at the Solano California State Correctional 
Facility, Unit 2-210-U, 2100 Peabody Road, Vacaville, California, before a notary public and 
court reporter, or before some other officer authorized to administer oaths, on Monday, July 17, 
NOTICE OF TAKING DEPOSITION OF JAMES MICHAEL RICE - 1 
< 
2006, beginning at 9:00 a.m. at the Solano California State Correctional Facility at 2100 Peabody 
Road, Vacaville, California, at which time and place you are notified to appear and take such part 
in the examination as you may deem proper. 
DATED this 16'h day of May, 2006. 
Loan M. Fisher 
Attorney for Petitioner 
NOTICE OF TAKING DEPOSITION OF JAMES MICHAEL RICE - 2 
CERTIFICATE OF SERVICE 
I hereby certify that on the 16' day of May, 2006,I caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
PO Box 83720 
Boise ID 83720-0010 
Debbie Falconer 
Solano Litigation Office 
California State Correctional Facility - Solano 
2 1 00 Peabody Road 
Vacaville CA 95696 
Vine, McKinnon & Hall, CSR 
(Steneographer) 
2959 Promenade Street, Suite 200 
West Sacramento CA 95691 
db Ronk & Company, Inc. 
(Videographer) 
2600 X Street 
Sacramento CA 95818 
- US Mail 
- Hand Delivery 
x Facsimile (208-334-2942) 
- Overnight Mail 
- Federal Express 
x Facsimile (707-454-3429) - 
x Facsimile (9 16-371-3840) - 
x Facsimile (9 16-455-7369) - 
James Michael Rice #T86054 x US Mail - 
California State Correctional Facility - Solano 
2 100 Peabody Road 
Vacaville CA 95696 
NOTICE OF TAKING DEPOSITION OF JAMES MICHAEL RICE - 3 
PAGE 0: 
JOAN M. FfSHER 
Idaho Sete  Bar No. 2854 
Capital J3abeas Uuit 
Federal Defenders o f  Eastern Washington & Idaho 
317 West Sixth Ave., Ste. 204 
Moscow XD 83843 
Telephone: 208-883-0180 
Facsimile: 208-883-1 472 
Joan-Fisher@fd.org 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR TNE COUNTY OF ADA 
GERALD ROSS PIZZWO, JR, 1 
1 
Petitioner, 1 
) CASE NO. CV PC 2006-05139 
v. 1 
1 REPLY TO STATE'S RlESPONSE 
STATE OF IDAHO, 1 TO NOTICE OF LODGING 
1 
Respondent. 1 
In his petition Mr. Pizmto alleged "[tjhis petition is suppod in significant part by the 
prior state court proceedings upon which Petitioner relies and of which Petitioner requests the 
COW take judicial notice." Petition for Postconviction Relief, p. 18. For relief, ,MI. Pizzuto 
prayed, in part: 
That this Court take judicial notice of dl of the prior proceedings related to the 
conviction and smtence including but not limited to: State v. Pizzulo, Idaho County 
Case No. 22075; P k u m  v. Slate, Idaho County No. 23001 [Consolidated PCR]; 
Piznrto v. Slate, Idaho County Case No. SP-00961 (IAC PCR]; Piznrto v. State, 
ldaho County Case No. SP-1837 [First Bracty PCR]; Pivuto v. State, Idaho County 
Case No. 02-33907 [Ring PCRJ (pending); Pizmto v. State, Idaho County Case No. 
CV03-34748 [Atklns PCR]@ending). 
Petition, p. 19. 
REPLY TO STATE'S RESPONSE 'X'O NOTICE OF LODGING - 1 
W I T A L  HABE WIT 
PAGE 0: 
To the best of counsel's recollection, the Court indicated at the scheduling conference 
that it was granting Petitioner's Motion. Because the Court was having difficulty securing the 
prior records fiom Idaho County, Petitioner stipulated that the State codd lodge copies of the 
same. It is true the Court requested that the State submit only those proceedings which were in 
fact lodged pursuant to stipulation. It i s  not true that Petitioner's stipulation was a stipulation 
withdravving his original request for judicial notice of all of the prior proceedings. One of 
Petitioner's major contentions on the reasonableness of the current petition rests upon the denial 
over Petitioner's objections of a neutral and impartial fact finder. The prior postconviction 
proceedings do reflect the state of knowledge of Petitioner on matters of judicial and 
prosecutorid misconduct. They also illustrate the State's resistance to any consideration of the 
merits of the petitions and thus, undermine the State's current assertions that it is Petitioner who 
is embarked on a strategy of delay. See Brief in Support of Sumnnary Dismissal, p. 24. 
Contrary to the State's assertion, Petitions is not "attempting to prejudice this and futwe 
courts with documents that are irrelevant to the issues pending before this court, particularly the 
documents from his post-conviction case that i s  based upon mental retardation." Petitioner's 
mental retardation is not irrelevant to the current proceeding; nor is the fact that Petitioner sought 
to secure a neutral and impartial factfinder on that issue, a mattex to which the State objected and 
the court refused. Petitioner asserts that he has been falsely convicted and unfairly sentenced to 
death by the state's and court's failure to disclose critical relevant infomation. The question of 
Mr. Pizflltb's r&daion certainly plays into the likelihood of a violation of  due process and the 
Petitioner's exercise of due diligence. In Atkhs v. Virginia, the United States Suprane Court 
explained: 
REPLY TO STATE'S RESPONSE TO NOTICE OF LODGING - 2 
CAPITAL H A B E W I T  
The reduced capacity of mentally retarded offenders provides a second justification 
for a categorical rule making such offenders ineligible for the death penalty, The risk 
'%at the death penalty will be imposed in spite of factors which may call for a less 
severe penalty," Ohio, 438 U.S. 586,605,98 S.Ct. 2954,57 L.Ed.2d 973 (1978), is 
enhanced, not only by thc possibility of false confessions [footnote omitted], but also 
by the lesser abiIity of mentally retarded defendants to make a persuasive showing 
of mitigation in the face of prosecutorial evidence of onc or more aggravating factors. 
Mentally retarded defendants may be less able to give m e a n i w  assistance to their 
counsel and are typically poor witnesses, and their demeanor may create an 
u n m t e d  impression of lack of remorse for their crimes. As Penty demonstrated, 
moreover, reliance on mental retardation as a mitigating factor can be a two-edged 
sword that may enhance the likelihood that the aggravating factor of future 
dangerousness will be found by the jury. 492 U.S., at 323-325, 109 S.Ct. 2934. 
Mentally retarded defendants in the aggregate face a special risk o f  wrongful 
execution. 
PAGE 0~ 
1 Atkim v. Virginia. 536 U.S. 304,320-21 (2002). While the State's fear that the Court's 
1 understdig of the Petitioner's mental state may cause it to reject the State's aversion to any 
consideration of the merits is understandable, that fear is not reason for this Court to deny 
judicial notice of all relevant pleadings in,cluding thosc now lodged with the Court by Petitioner. 
Respectfdly submitted this 18th day of May, 2006. 
Attorney for Petitioner 
REPLY TO STATE'S RESPONSE TO NOTI[CE OF LODGING - 3 
PAGE 0 
I hereby certify that on the ISfi day of May, 2006, I caused to be suved a true and mmct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. W o n t  Anderson 
CMef, Capital Litigation Uxait 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-0010 
X X X  u. S. Mail -
- Hand Delivery 
&XX Facsimile 
- Overnight Mail 
- Federal Express 
REPLY TO STATE'S RESPONSE TO NOTICE OF LODGING - 4 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capita1 Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Ave., Ste. 204 
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) CASE NO. CV PC-2006-05139 
v. 1 
STATE OF IDAHO, 
1 
1 NOTICE OF LODGING 
1 
Respondent. 1 
COMES NOW, Petitioner, by and through his attorney of record, Joan M. Fisher, and 
hereby lodges the following documents, to be filed upon order of this Court: 
1. Original Affidavit of Kay M. Sweeney, dated May 4,2006 '; 
2. Original Affidavit of Ann Bradley, dated May 4,2006 '; 
3. Original Affidavit of James M. Rice, dated May, 10,2006; and 
4. Original Affidavit of Richard S. Hays, dated May 17,2006. 
'Copy previously filed with this court on May 4,2006. 
'Copy previously filed with this court on May 4,2006. 
NOTICE OF LODGING - 1 
Respectfully submitted this 1 9th day of May, 2006. 
Attorney for Petitioner 
CERTIFICATE OF SERVICE 
I hereby certifjl that on the 19"' day of May, 2006, I caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-001 0 
- U. S. Mail 
- Hand Delivery 
- Facsimile 
-9 vernight Mail  Federal Express 
NOTICE OF LODGING - 2 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
31 7 W. 6tb Street, #204 
Moscow ID 83843 
Telephone: 208-883-0180 
Facsimile: 208-883-1472 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR 1 
) 




STATE OF IDAHO, 
1 
) AFFIDAVIT OF KAY M. SWEENlEY 
1 
Respondent. ) 
STATE OF WASHINGTON ) 
: SS. 
county of k;nq 1 
I, Kay M. Sweeney, a person over eighteen years of age and competent to testify, being 
duly sworn upon oath, deposes and states as follows: 
1 .  I am the principal forensic scientist for KMS Forensics, Inc., an independent 
forensic laboratory and consulting enterprise located in Kirkland, Washington, and attached 
hereto is my current Curriculum Vitae. 
2. I have been asked to provide forensic consulting services relating to the above 
referenced case wherein the clothed bodies of Del and Berta Herndon were found with at least 
their hands bound behind their backs, wrapped in tarps and buried in a remote area of Idaho. 
Both had suffered blunt force trauma to the head and Mr. Herndon had been shot once in the 
head. 
3. 1 have been provided copies of police investigative reports, poor quality scene 
photographs, autopsy reports, poor quality autopsy photographs, crime laboratory reports and 
selected transcripts of courtroom proceedings for review. 
4. A general crime scene was originally identified by police investigators to include 
an area involving three cabins and two burial sites. The specific area of the geography upon 
which the attacks occurred was not identified at the time of the initial police investigation as one 
would expect could have been done by relying on physical evidence such as blood pools, blood 
spatter deposits, trails or other marks between gravesite and location of attack, trace evidence 
deposits from clothing or tarps on rough surfaces such as cabin structure, gravelly soil andfor 
vegetation in the area. 
5. Eventually one cabin was the focus of investigation as the place of original assault 
and at least two other cabins and a vehicle in the area were discounted as insignificant. 
6. It is not clear how comprehensive an effort was made to sequence in time, which 
is sometimes possible, the fractured blunt force trauma and the bullet penetration fracturing in 
Mr. Herndon's skull. 
7. It is not clear whether or not anyone examined the tarp that Del Herndon was 
wrapped in to determine if it had bullet penetration damage and/or blunt force damage consistent 
with his injuries. 
8. It is not clear whether or not anyone examined the tarp that Berta Hemdon was 
wrapped in to determine if it had blunt force damage consistent with her injuries. 
9. It is not clear if anyone made an attempt to link the wire used to tie Mr. Hemdon's 
hands behind his back, along with a shoelace, to a particular source. 
10. The results of scientific examinations and testing performed by Idaho State Crime 
Laboratory Criminalist Ned Stuart must all be questioned and/or classified as unreliable because 
of internal inconsistencies, lack of stated or implied scientific protocols and lack of typical and 
appropriate scientific documentation as required the American Society of Crime Laboratory 
Directors/Laboratory Accreditation Board, (ASCLDLAB) for laboratory accreditation. 
1 1. The bullet recovered from the brain of Mr. Herndon was apparently never 
examined for the purpose of determining if it could have been fued from the same 
class/manufacturer of firearm that fired the expended .22 caliber cartridge casing found long 
after the initial police investigation. 
12. Additional information could likely be developed by laboratory examination of all 
existing physical evidence and by review of better quality photographs. It is also likely that 
additional documents exist that I have not been provided that could assist in my assessment 
efforts. 
1 declare under penalty of perjury that the foregoing is true and correct. Executed at 
Kirkland, Washington on May 4,2006. 
FURTHER YOUR AFFIANT SAYETH NOT. 
/& &-2LA, 
KAY M. SWEENEY 
SUBSCRIBED AND SWORN TO before me on this 4m day of May, 2006. 
NOTARY PUBLIC FOR WASHINGTON 
dy Commission Expires: yMw b* -7 
Residing at: I~U&,UA 
JOAN M. FlSHER 
Idaho State Bar No. 3854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
3 17 W. Sixth St. Sre 204 
Moscow, ID 83843 
(208) 883-01 80 
Joan-Fisher@fd.org 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF T W  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 










Case No. CV PC-2006-05139 
AFFIDAVIT OF ANN BRADLEY 
STATE OF TENNESSEE ) 
: SS 
County of h4arion 1 
Ann Bradley, a person over eighteen (1 8) years of age and competent to testify, mindful 
of the penalties of perjury, deposes and declares as follows: 
1. I was employed as a criminalist by the Idaho State Forensic Laboratory fi-om March 
1972 until my retirement in 200 1 .  I specialized in serology. 
AFFIDAVlT OF .NN BRADLEY - I 
m 
2. I was requested to do forensic work in the Pizzuto case in Idaho County. 
3. I recall I was to look for blood in a cabin i11 a remote mountain area, and that 1 was 
concerned about the cold weather affecting the test results. I asked to wait until the weather 
warmed , but this request was denied. 
4. I recall going to a cabin in a renlote area. That cabin had beell heated and covered 
w~th  visqueen. 1 only looked at one cabin. 
5 .  My recollection was I was requested to look at specific things in this case. For 
exinple, for blood in the cabin, and later for blood on clothing. I did not do a critical review of 
the entire case and its evidence. 
6. I have recently reviewed my trial testinlony and some records presented to me by 
Pizzuto's c~urent defense counsel. However, nly laboratory file was not presenred for review 
although I wderstand attempts were nzade ro obtain the file. The transcript of my testimony 
indicated I took photographs, for example, which should be contained in the lab file. These 
photographs, as well as my notes, nliglit be helpful to anyone reviewing the case. 
7. When 1 left the state lab in 2001, we kept all of  our lab files on Ilornicide cases in a 
separate and secure area to guard against them being somehow lost or destroyed. Therefore, I 
believe lt likely that my file still exists. 
8. Further your ai'fiant sayeth 1101, 
I declare under penalty of perjury that the foregoing is true and correct. Executed at 
Monteagle, Tennessee on Q7- ,2006. 
Cr 
ANN BRADLEY 
AFFLDAVIT OF ANN BRWLEY - 2 
SUBSCRIBED AND SWORN before me this e h d q  of m,~ Ah ,2006. 
a ! I i + # # 4 , ,  ..toi 
J. ,:' 'i j\ . '% %# 
.3.--kT>w** * = .*f+ 
2 Dr.. 
c. 
2 -2- u 
&~:Mk-n? 'a 
-. - *  -. . m c y  W U T A R ~ B % C % ~ ~  r 2 state ogennessee, - - sesiding at LLU. b, therein. - TR<XFS3&E , - - . r:gj.$,~e ; Commission expirtsefi& (o , AX% 
AFFIDAVIT OF ANN B U D L E Y  - 3 
8 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 W. Sixth St. Ste 204 
Moscow, ID 83843 
(208) 883-0180 
Joan-Fisher@ fd.org 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




v. 1 AFFIDAVIT OF JAMES M. RICE 
) 
STATE OF IDAHO, 1 
1 
Respondent. ) 
STATE OF CALIFORNIA ) 
: SS 
County of Vacaville 
I, JAMES M. RICE, a person over eighteen years of age and competent to testify, being 
duly sworn upon oath, deposes and states as follows: 
/ i)l: On September 14,2005, I was interviewed by investigator, Brenda Bentley, of the 
Federal Defenders of Eastern Washington and Idaho, Capital Habeas Unit. 
AFFIDAVIT OF JAMES M. RICE - 1 
. Based on our interview, Ms. Bentley prepared two originals of two affidavits and 
brought them to me the next day, September 15,2005. The only difference 
between the two affidavits was that one contained an additional paragraph which 
the other did not have. Ms. Bentley went over both affidavits with me. As she 
did so, I initialed each paragraph to indicate that I understood the paragraph and it 
was true. I initialed both the original and one copy of each affidavit. 
. I then signed an original of each of the two affidavits and gave them to the 
investigator. 
4. An unsigned copy of each affidavit with my initials by each paragraph was left at 
the prison to be signed when the prison was able to make a notary available to me. 
'32.5 . On September 28,2005, the notary for the prison litigation office brought me the 
initialed but unsigned copies of the affidavits in order to obtain my notarized 
signature. 
At that time, I wrote the word "Excluding" next to the last paragraph of both 
affidavits. 
x7 . I wrote the word "Excluding" because I thought the sentence that reads "After I w 
was released from prison, I did not seek to tell anyone about the deal because I 
might need the Idaho authorities to vouch for me one day" made it sound like I 
was planning to commit more crimes after I was released when I was not. I didn't 
remember that sentence sounding like that when I reviewed it with Ms. Bentley. 
. Thinking about it now, another reason may have been that I was not sure that the 
second sentence in that paragraph was correct. The sentence is: "I did not tell the 
AFFIDAVIT OF JAMES M. RICE - 2 
investigator about my deal because I did not want to jeopardize my parole.'' I am 
not sure if I was concerned about my parole when I spoke with the previous 
investigator from the Federal Defender's office as it may have been after my 
parole issues were settled. I can't remember 
2- 9. Other than what I have explained, the affidavits and declarations I have signed for w 
Ms. Bentley are true and correct to the best of my knowledge. 'k In approximately late March, 2006, an investigator who identified himself as 
being from the Idaho Attorney General's office came and interviewed me about 
one of the affidavits I signed for Ms. Bentley. I do not remember the name of the 
Attorney General's investigator. We talked a little before and afterward, but most 
of the interview was tape recorded. ' Wy a- HLv-fic 5 \& me &, be\icde Suci, r -& A - u ; ~ ~ ~  
tfidc\,~J t n  auk a y e ~ ~ ~ i l b  04 h y  d3.l 'Sc; & ,pr ~ c - k r c .  
I declare under penalty of perjury that the foregoing is true and correct. Executed at 
Vacaville, California, on May 10,2006. 
SUBSCRIBED AND SWORN before me this day of ,2006. 
~trlsol~lprrrr.~d JoL#+#do 
SuQcribed and sworn lo (er dkffnscD lwbre m 
- - - - - - - -- - - - - 
NOTARY PUBLIC for the State of California, 
residing at , therein. 
Commission expires: 
AFFIDAVIT OF JAMES M. RICE - 3 
C20479 
I JOAN M. FISHER Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
3 17 W. Sixth St. Ste 204 
Moscow, ID 83843 
(208) 883-01 80 
Joan_Fisher@fd.org 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




v. 1 AFFIDAVIT OF RICHARD S. HAYS 
1 
STATE OF IDAHO, 1 
1 
Respondent. 1 
STATE OF NORTH CAROLINA ) 
: SS 
County of Buncombe 1 
I, RICHARD S. HAYS, a person over eighteen years of age and competent to testify, 
being duly sworn upon oath, deposes and states as follows: 
1 .  I was formerly employed as an investigator with the Federal Defenders of Eastern 
Washington and Idaho, Capital Habeas Unit. 
AFFIDAVIT OF RICHARD S. HAYS - I 
2. While I was working on Gerald Pizzuto's case, I interviewed Mr. Pizzuto's co- 
defendant, James M. Rice. This interview took place on D e ~ e ~ b e r  2, 1997 at the ---- 
Arizona State Prison in Florence, Arizona, where James Rice was serving his 
Idaho sentence on an interstate compact. The interview lasted at least two hours. 
3. I specifically recall that I asked Mr. Rice for details regarding his plea agreement. 
Not only was it my standard practice to inquire into co-defendant plea bargains, 
but Mr. Rice's unwritten plea agreement and subsequent light sentence were 
especially ripe for exploration. In spite of my questioning, Mr. Rice did not tell 
me that he had been promised a 20-year sentence in exchange for his guilty plea. 
4. When I interviewed Mr. Rice, he was most concerned about being released from 
prison by the Idaho Department of Corrections. 
I declare under penalty of perjury that the foregoing is true and correct. Executed at 
Asheville, North Carolina, on May G, 2006. 
SUBSCRIBED AND SWORN before me this ,2006. 
'Md.& /+J&,!fi, 
NOTARY PUBLIC for the State o ~ h o r t h  Carolina, 
residing at &tC'D~r?t;' U' , therein. 
Commission expires: iCnW 1 ' 7  h d q  
/ 
AFFIDAVIT OF RICHARD S. HAYS - 2 
L 
PAGE 02 
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NO - - ----- 
JOAN M. FISHER "'A - , ;3*C, a M - - - 
Idaho State Bar No. 2854 
Capital Habeas Unit MAY 2 3 2006 
Fcdelnl Refenders of Eastern Washington & Idaho 
317 West Sixth Ave., Ste. 204 
BY MOSCOW U) 83843 DEPUTY 
Telephone: 203-883-0180 
Facsimile: 208-883-1 472 
Joan Fiaher@,fd.org 
IN THE DISTRICT COURT OF TEE FOURTH JtJDIC1A.L DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR 1 
1 
Petitioner, 1 
i CASE NO. cv PC-200~5139 
v. 1 
STATE OF iDAHO, 
) 




COMES NOW, Petitioner, by and through his attorney of record, Joan M, Fisher, and 
hereby lodges the Original Afidavit of Ronald D. Howen, dated May 22,2006. To be filed upon 
order of this Court. This lodging is pursuant to the Affidavit of Jmn M. Fisher in Support of 
Petitioner's Motion for Leave to File Additional Affidavits filed with this Court on May 4,2006. 
Respectfully submitted this 23d day of May, 2006. 
Attorney for Petitioner 
NOTICE OF LODGING - 1 
05/23/2006 , 13: 58 
CAPITAL PAGE 0: 
I hereby certify that on the 23* day of May, 2006, I caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
1;. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attomey General's Officc 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-0010 
NOTICE OF LODGING - 2 
d U. S. Mail -
- Hand Delivery 
A a c s i m i l o  - - Overnight Mail - Federal Express 
CAPITAL HABE 
05/23 /2006 13: 58 -. , - -  2 0 8 ~ 8 ~ * q t O ~ 6 ~  KONALD BODW n I & ,  A m  
Y f" 
RONALP I]. HOWEN 
TRIAL ATTORNEY 
100 North D Street, Suite 123 
P. 6. Bax 1398 
Lakevtew. OR 97630-0054 
Phone: (541 9474752 
Fax: (541) 84 7-5689 
Oregon State Bar m 2 2 6  
PAGE 0 4  
@003/  
9 11 IN THE DISTRICT COURT OF THE SEWNO JUDIC W DISTRICT OF THE ( 
STATE OF IDAHO, IN AND FOR THE COUNTY OF- 
GERALD ROSS PIZTUTO, JR. 1 Case no. 
Petitioner, 1 
1 AFFIDAVIT OF RONALD 
v. 1 D. HOWEN 
STATE OF IDAHO, 1 
Respondent. 
18 11 STATE OF OREGON ) 1 County of Lake 
Ronald D. Howen, a person over the age of eighteen (18) years of age and, 
competent to testii, who first being first duly sworn upon oath, deposes and states: 
1. I am an attorney licensed to pradica law in Idaho (since 1973) and Oregon 
(since 2004). At the present time, I live and practice law in Lake County, Lakeview, 
Oregon. 
2, Between April 1982 and April 1988,l was employed as an,Asslstant United 
States Attorney for the District of Idaho handling federal criminal case. as assigned by 
Page 1 
PA= 651 
@I bod/  
3. F.B.l. Special Agent Dick Powell had been assigned by his superiors to 
into the Gmnd Jury stage and then to jury trial. S.A. Powell did most of the pre- 
indictment investigation in association with other FBI and locsl law enforcement offleets 
' as well as most of the pre-trial investigation in association with my office. i 
1 4. Although then was both federal and 3tate jurisdiction to investigate and 
: prosecute Sheriff Baldwin upon the allegations of illegal wiretapping, the Unlted States 
I I Attorney decided to take the case: 
I a. due to the obvious conflict of interest involving the Idaho County 
Prosecuting Attorney and the ldaho Attorney General's Office wlth the 
Idaho County Sheriffs Office; 
b. the egregfows nature of the w e  where an elected county official was 
wlFetapplng the phones of others for political and personal motives; and 
c, the need to send a clear message that such violations of federal law in 
rural ldaho by elected counly ty~ciels would be vigorously prosecuted in 
federal court. 
5. During the investigation, S.A. Powell obtained a tape recorded confessran 
from Sheriff Baldwin at Sheriff Baldwin's office fn Grangeville wherein Sheriff Baldwin 
admitted that he had directed others in his department to intercept and record the 
telephone conversations af people: 
a. that the Sheriff believed to be disloyal to him, or believed to be his 
personal ot political enemies; 
Page 2 
PAGE 06) 
upcoming election; andfor I 
I c. to gather dirt against hb future opponent and those indMduais who I 
4 might support his opponent for sheriff. 
5 6. Once it became known in Idaho County that tho F.B.I. and the U.S. Attorney's 
6 Offioe were investigating, and later prosecuting, Sheriff Baldwin for wiretapping and 
7 other crimes, numerous people came forward to provide information to S.A. Powell and II I 
13 allegations made could not be, or were not, corroborated since the allegations were not I I 
8 other investigators about the wiretapping case, and a wide variety ~f other crimes 




7. Among the uncorroborated allegations uncovered durlng the Investigation and 
prosecutian of Sheriff Baldwin were the following: 
14 
15 
a. That ldaho County DIstrict Judge George Rainhardt may have illegally 
wiretapped phones at the ldaho County Courthouse in an effort to deter or 
intimidate those individuals who suspected that he had an affair with a 
deputy clerk or county employee; 
A 
directly relevant to the wiretapping investigation or prosecution involving Sheriff 
Baldwin. 
b. That Sheriff Baldwin may have consulted with Judge Reinhardt as to 
how lo sonduct a wiretap for the sheriffs own purposes; 
around ldaho County. Some of these people provided Informatien only upon a guaranty 
of anonymity out of fear of retaliation by Sheriff Baldwln and others. Frankly, many of 
these people were the personal or political enemies of Sheriff Baldwin. Many of the - " -__- 
c. That Sheriff Baldwin may have sought technical andiot Legal advice 
from Judge Reinhardt before and during the wiretapping investigation 





were being wiretapped pursuant to a federal murr order; 
d. That Judge Reinhardt may have Intervened on behalf af Sheriff Baldwin 
after fhe sheriff was indicted for wiretapping by "bsckdooring" Federal 
District Judge Harold L. Ryan through unknown intermediaries before and 
during the Mal of Shetiff Baldrvin in federal court. This intervention may 
have reeulled in Judge Ryan's hostile attitude toward the Baldwin case 
pretrial and during trial including making and granting, sua sponte, an oral 
motion to suppress the tape recorded confession of Sheriff Baldwin mid- 
trial and giving jury instructions that badly misstated the law inud/mg 
wiretapping law in the Ninth Circuit Court of Appeals. 
e. That Sheriff Baldwin would break into homes and cars of suspected 
Illegal drug dealers in Idaho County and either steal Illegal drugs, cash, or 
other items of value from them, plant illegal drugs in their homer or a r e ,  
or observe illegal drugs in the homes or cars and then make an 
anonymous phone call to law enforcement so It could be uked as part of a 
drug investigation. 
I declare under penalty d perfuly that the foregoing is true and correct. 
Executed in Lake County, Oregon this 22"' day of May, 2006 







Subscribed and sworn to before me thk %& day of May, 2006 
Session: Williamson05250 . . b Page 
Session: Williamson052506 Division: DC Courtroom: CR508 
Session Date: 2006/05/25 Session Time: 08:21 
Judge: Williamson, Darla 





~ Berecz, Monty 
I Duggan, Barbara 
Gunn, George 
i Naf zger, Christian 







Prob. Officer(s) : 
Court interpreter (s) : 
Case ID: 0040 
Case Number: CVPC200605139 
Plaintiff: State of Idaho 
Plaintiff Attorney: 
Defendant: Pizzuto, Gerald 
Co-Defendant (s) : 
Pers. Attorney: Fisher, Joan 
State Attorney: Anderson, Lamont 
Public Defender: 
2006/05/25 
11:56:14 - Operator 
Recording: 
11:56:14 - New case 
Pizzuto, Gerald 
11:56: 43 - Defendant: Pizzuto, Gerald 
is not present, in custody. 
11:56:48 - Judge: Williamson, Darla 
comments and reviews the Motions. 
11:57:38 - State Attorney: Anderson, Lamont 
comments regarding the other Motions & will rely upon his Br 
iefs & as to the 
11:57:49 - State Attorney: Anderson, Lamont 
Motion for Summary Dismissal, has covered that in his Briefs 
& will rely on 
Session: Williamson05250 
b 
11:58:06 - State Attorney: Anderson, Lamont 
them also. 
11:58:09 - Pers. Attorney: Fisher, Joan 
argues in opposition to the Motion to Dismiss. 
12:09:46 - State Attorney: Anderson, Lamont 
begins rebuttal argument. 
12:14:21 - Judge: Williamson, Darla 
comments regarding the Affidavit of Angie Pizzuto, the Def's 
sister. 
12:15:59 - State Attorney: Anderson, Lamont 
comments . 
12:16:41 - Judge: Williamson, Darla 
comments. 
12:16:56 - State Attorney: Anderson, Lamont 
comments with the C t ' s  interspersed comments. 
12:18:20 - Operator 
Stop recording: (Off Record) 
12:19:27 - Operator 
Recording: 
12:19:27 - Record 
Pizzuto, Gerald 
12:19:28 - State Attorney: Anderson, Lamont 
argues further regarding that Affidavit. 
12:21:39 - Pers. Attorney: Fisher, Joan 
responds to that argument. 
12:24:11 - State Attorney: Anderson, Lamont 
comments. 
12:24:12 - Judge: Williamson, Darla 
comments with Ms. Anderson's interspersed comments. 
12:25:04 - Pers. Attorney: Fisher, Joan 
comments. 
12:25:32 - Judge: Williamson, Darla 
comments with Ms. Fisher's interspersed comments. 
12:27:00 - Judge: Williamson, Darla 
will get a decision by 5:00 May 31st. 
12:27:06 - State Attorney: Anderson, Lamont 
comments & advises that is acceptable. 
12:27:41 - Judge: Williamson, Darla 
comments regarding the plea agreement & fairly confident tha 
t they will not 
12:29: 19 - Judge: Williamson, Darla 
need Mr. Rice's deposition. 
12:29: 23 - Pers. Attorney: Fisher, Joan 
advises no execution date set yet at this time. 
12:29:57 - State Attorney: Anderson, Lamont 
comments. 
12:30:02 - Judge: Williamson, Darla 
comments. 
12:30:13 - Operator 
Stop recording: (On Recess) 
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LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
STEPHEN A, BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
L. LaMONT ANDERSON, ISB #3687 
JESSICA M. LORELLO, ISB #6554 
Deputy Attorneys General 
Criminal Law Division 
Capital Litigation Unit 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-4539 
Attorneys for Respondent 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




VS. ) MOTION TO FILE 
1 SUPPLEMENTAL BRIEF IN 
STATE OF IDAHO, 1 SUPPORT OF RESPONDENT'S 
) MOTION FOR SUMMARY 
Respondent. 1 DISMISSAL 
1 
COMES NOW, L. LaMont Anderson, Deputy Attorney General, Chief, Capital 
Litigation Unit and Special Prosecuting Attorney for Idaho County, State of Idaho, and 
does hereby move this court for an order permitting the filing of the state's Supplemental 
Brief in Support of Respondent's Motion for Summary Dismissal. 
MOTION TO FILE SUPPLEMENTAL BRZEF IN SUPPORT OF R E S P O N D E N F 8 O q g O  
MOTION FOR SUMMARY DISMISSAL - I 
On May 25, 2006, during oral argument before this Court on the state's Motion 
for Summary Judgment, an issue arose regarding an allegation contained in the Affidavit 
of Angellina Rawson, filed with Petitioner's ("Pizzuto") Petition for Post-Conviction 
Relief Raising Claims of Prosecutorial and Judicial Misconduct, which is his sixth 
petition for post-conviction relief. Specifically, Rawson, who is Pizzuto's sister, alleged: 
11. I remember one night when I went out to dinner with Mr. 
Boomer, Sheriff Baldwin, and Judge Reinhardt at the restauranthar next 
to the motel where I was staying. The group of us had T-bone steaks and 
drinks. We were all having a good time and talking about the case. At the 
end of dinner, Judge Reinhardt said something to the whole group about 
how he was going to "hang" my brother Jerry. The other men heard this 
and all agreed. I recall this part clearly because it upset me. Judge 
Reinhardt left soon after, while the rest of us went from the dining room 
into the bar for a few drinks. 
(Petition, Appendix 2-5, p.3 .) 
During oral argument, the Court inquired regarding Rawson's affidavit, noted 
neither party had addressed the affidavit and questioned whether it raised a genuine issue 
of fact requiring an evidentiary hearing. Relying upon Small v. State, 132 Idaho 327,971 
P.2d 1151 (Ct. App. 1998), the state responded that the allegation was not properly pled 
in Pizzuto's post-conviction petition and, therefore, was not a proper claim before this 
Court. When counsel for the state returned to his office, he reviewed recent opinions and 
discovered that during the oral argument the Idaho Court of Appeals issued Haves v. 
State, No. 31746, slip. op. at 5 (Ct. App., May 25, 2006), which discusses the content of -
post-conviction petitions. As a result of the issuance of Haves, counsel for the state has 
conducted additional research supporting the state's argument that the allegation in 
Rawson's affidavit is not a properly pled claim. 
MOTION TO FILE SUPPLEMENTAL BRIEF IN SUPPORT OF RESPOND EN&^ 
MOTION FOR SUMMARY DISMISSAL - 2 
I Therefore, the state respectively requests that it be permitted to file the attached 
I 
supplemental brief that addresses only the question of whether the allegations in 
! 
I Rawson's affidavit have been properly pled and can be considered by this Court. 
I 
I DATED this 2 6 ~  day of May, 2006. 
Deputy ~ t t y 6 ~  General and 
Special Prbsecuting Attorney 
For Idaho County 
MOTION TO FILE SUPPLEMENTAL BRIEF IN SUPPORT OF R E S P O N D E ~ ~ ~ ~ ~  
MOTION FOR SUMMARY DISMISSAL - 3 
CERTIFICATE OF' SERVICE 
I HEREBY CERTIFY That on or about the 26" day of May, 2006, I caused to be 
served a true and correct copy of the foregoing document by the method indicated below, 
postage prepaid where applicable, and addressed to the following: 
Joan M. Fisher - U.S. Mail 
Federal Defenders of Eastern Washington - Hand Delivery 
& Idaho - Overnight Mail 
3 17 W. 6h Street, Suite 204 Facsimile 
Moscow, ID 83843 X (208) 883-1472 - 
Electronic Court Filing 
Deputy Attorney @era1 
Chief, Capital Litigation Unit 
MOTION TO FILE SUPPLEMENTAL BRIEF IN SUPPORT OF RESPONDEZQQO 4 93 
MOTION FOR SUMMARY DISMISSAL - 4 
PAGE 021 
I 
I r' , - 
, > 8 .  
I JOAN M. 1FISRER 
I Idaho State Bar No. 2854 i?A\ 3 :1 illii~ 
! Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
3 17 West Sixth Street, Suite 204 
Moscow, ID 83843 
I Telephone: 208-883-01 80 I Facsimile: 208-883-1472 
I 
I Joan_Fisher@fd.org 
IN THE lDXS1I1RIn COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STAm OF IDAHO, IN AM) FOR THE COUNTY OF AX)A 
GERALD ROSS PIZZUTO, 1 Case No. CV PC-200645139 
Petitioner, 1 
1 
V. 1 PETITIONER'S MOTION TO STRIKE 
1 SUPPLEMENTAL BRIEF IN 
1 SUPPORT OF RIESPONDENT'S 
STATE OF IDAHO, 1 MOTION FOR SUMMARY DISMISSAL 
Respondent. 1 
Petitioner files this his Motion to Strike the State's Supplemental Brief in Support of 
Respondent's Motion for Summary Dismissd, filed May 26,2006. The basis of the motion i s  set 
forth in Petitioner's Memorandum in Support of Motion to Strike the State's Supplemental Brief 
filed May 26,2006 and incorporated herein. 
Strictly in the alternative and in compliance with the court order, Petitioner requests 
permission to file a response to the State's supplemental briefing. 
PETITIONER'S MOTION TO SI'FUKE SUPPLEMENTAL BRIEF IN 
SUPPORT OF RESP0NDENl"S MOTTON FOR SUMMARY DISMISSAL - I 
PAGE 03/E 
RESPECTFULLY SUBMIT'ED this 18th day of May, 2006. 
Attorney for Petitioner 
CERTEICATE OF SERVICE 
I hereby certify that on the 26th day of May, 2006, I. caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid whm 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney b d ' s  Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-00 1 0 
- U. S. Mail 
- Hand Delivery 
XX Facsimile 
- Overnight Mail - Federal Express 
PETITIONER'S MOTJON TO STRIKE SUPPLEMJF,NTAL BRIEF ill 
SUPPORT OR RESPONDENT'S MOTION FOR SUMMARY DISIMJSSAL - 2 
NO. 
AM. 
IN THE DISTRICT COURT OF THE FOUR 
THE STATE OF IDAHO, IN AND FOR 
GERALD ROSS PIZZUTO, JR., 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent. 
Case No. CV PC 2006 05 139 
MEMORANDUM DECISION 
AND ORDER ON MOTIONS 
TO AMEND, FOR SUMMARY 
DISMISSAL, ETC. 
Appearances: Joan M. Fisher of the Federal Defenders of Eastern Washington & Idaho 
(For Petitioner) 
L. LaMont Anderson, Jessica M. Lorello of the Capital Litigation Unit of 
the Criminal Law Division of the Idaho Attorney General's Office 
(For the State of Idaho) 
Hearing on the pending motions in this case was held on May 25, 2006. 
INTRODUCTION: 
Delbert Dean Herndon and Berta Louise Herndon were brutally murdered on July 25, 
1985 in a cabin in the Ruby Meadows area near McCall, Idaho. The Petitioner, Gerald Ross 
Pizzuto, was convicted of the crime (two counts of murder in the first degree and two counts of 
first-degree felony murder) and sentenced to death by Judge George Reinhardt. A number of 
appeals, applications for post-conviction relief, and petitions for habeas corpus have been filed, 
some of which are still outstanding. Presently before this Court is Petitioner's sixth Application 
for Post-Conviction Relief, in which Petitioner claims that new evidence, previously not 
reasonably available to the Petitioner, establishes there was a secret plea agreement in favor of a 
State's witness. Related to this claim are assertions of prosecutorial misconduct, judicial 
misconduct, cumulative error, and actual innocence. 
A number of procedural and substantive motions are before the Court. From the 
Petitioner, the Court has before it motions to amend the petition for post-conviction relief, for 
MEMORANDUM DECISION AND ORDER (JUNE 1,2006) 
000496 
1 
leave to conduct additional discovery, and for leave to file additional affidavits, as well as a 
I 
notice of lodging. From the State, the Court has received motions to strike the juror affidavits 
and for summary dismissal, as well as a response to the Petitioner's notice of lodging. For 
reasons to be set forth herein, the Court grants Petitioner's motion to amend. Petitioner's 
motions to conduct additional discovery and for leave to file additional affidavits are granted i n  
part and denied in part. The State's motions to strike the juror affidavits and for summary 
dismissal, the primary motion before the Court at this time, are granted in part and denied in part. 
BACKGROUND: 
The following is a summary of procedural facts, as alleged by the Petitioner in his 
Amended Petition. District Judge George Reinhardt of the Second Judicial District, State of 
Idaho, County of Idaho, imposed judgment and sentence on the Petitioner on May 27, 1986 
pursuant to a guilty finding by a jury on two counts of murder in the first degree and two counts 
of first-degree felony murder. The Idaho Supreme Court affirmed the conviction and sentence of 
death. A number of post-conviction proceedngs followed. Petitioner's first petition for post- 
conviction relief, alleging ineffective assistance of counsel, was dismissed by the district court, a 
decision affirmed by the Idaho Supreme Court in 1995. A second petition followed, alleging 
impeachment evidence regarding James Rice and William Odom, Petitioner's co-defendants, had 
been withheld. The second petition was dismissed under Idaho Code Section 19-2719, and the 
Idaho Supreme Court affirmed the dismissal. Currently pending in state courts are two 
additional petitions for post-conviction relief and a motion to correct an illegal sentence under 
Idaho Criminal Rule 35. The Petitioner has also pursued federal habeas corpus relief - his 
petition was denied and the denial affirmed. Petition for Rehearing on the case was denied and 
the U.S. Supreme Court has denied cert. Petitioner's Motion to Stay the Mandate is pending. 
The Court will refer the parties to previous decisions for a more complete recitation of 
the facts surroundmg the murders in particular. As to the genesis of this particular claim, the 
Petitioner argues, first, that "only recently.. . a critical State's witness, James Rice, now admits 
that he testified against Petitioner in exchange for promises not revealed to Petitioner, 
specifically, an agreed upon sentence of twenty years in which he was assured by the state that 
he would serve significantly fewer years." (Amended Petition, at 4). The prosecutor in the case, 
MEMORANDUM DECISION AND ORDER (JUNE 1,2006) 000497 
according to the Petitioner, had only circumstantial evidence of the murders and, therefore, 
cooperation from Rice and Odom was necessary to support a conviction. Rice's testimony, 
however, was problematic according to the Petitioner because he had previously given wildly 
disparate narratives of his involvement in the killings: his initial statement to the police denied 
any involvement in the killings; his second statement admitted hitting each of the Herndons with 
a hammer; and his third statement, to Sheriff Randy Baldwin, was the narrative related to the 
jury at trial. (Id., at 7-8 (citing Appendices F-H)). Furthermore, according to the Petitioner, he 
was an untrustworthy witness because Rice's own attorneys questioned his mental capacity, he 
I was a polysubstance abuser, and he was a convicted felon. (Id. at 8). 
The Petitioner alleges that the prosecutor recognized these limitations on Rice's potential 
effectiveness as a witness and, rather than confronting them directly, concocted a scheme by 
which he could show Rice "was appropriately taking responsibility and being severely punished 
for his own role." (Id.). This scheme, in which the trial judge himself was allegedly complicit, 
was to convince Rice to plead to two counts of second degree murder for which Rice would, 
ostensibly, expect up to a life sentence but about which there would be an "off the record [sic] 
promise that Rice would, subject to his cooperation, be guaranteed a 20 year [sic] sentence, 
which with good time credits, would insure [sic] that he would actually serve only 14 years, 8 
months, and 16 days." (Id. at 8-9). The trial judge himself allegedly hid his own role in the plea 
negotiations when Rice entered his guilty plea. (Id. at 10). At trial, the Petitioner argues that the 
prosecutor deliberately concealed the agreement by eliciting "testimony from Mr. Rice that he 
was facing up to life imprisonment.. .," emphasizing "this fact in closing argument." (Id. at I 1  
(citing Appendix 0)). 
To corroborate this theory, the Petitioner has presented a number of affidavits. The first 
is from Rice himself (see id. (Appendix B)); the second is from his former spouse (see id. 
(Appendix C)); and the third is constituted of the notes and billing records of defense counsel, 
which reveal negotiations with the prosecutor and judge regarding Rice's plea bargain. (See id. 
(Appendix D)). 
The second argument presented by the Petitioner is that "the blood evidence in the case 
underwent a mysterious transformation" (Id. at 12), suggesting that the crime scene was 
tampered with by Sheriff Baldwin and his staff sometime between the investigation conducted 
by Ned Stuart, the State's criminalist, and that conducted by Ann Bradley, the defense 
MEMORANDUM DECISION AND ORDER (JUNE 1,2006) 000498 
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criminalist. While Mr. Stuart did not see blood traces at the cabin (and so testified), Ms. Bradley 
testified at trial that she readily observed blood. (Id. at 13 (citing Appendices E, V)). Mr. Stuart 
later wrote to the prosecutor indicating his belief that he did not observe blood in the cabin 
initially because of the low-light conditions in the building and suggested that he return for 
additional investigation (though this investigation never took place). He repeated this 
explanation at trial before the jury. There is a second category of blood evidence Petitioner cites 
as well: blood found on a blue windbreaker. Mr. Stuart and Ms. Bradley reached conflicting 
findings with regard to the clothing they had tested for traces of blood: while Ms. Bradley 
detected no blood on a blue nylon jacket allegedly belonging to Mr. Pizzuto, Mr. Stuart did find 
human blood on that article of clothing. 
Pizzuto's sister, Angellina Rawson testified in her affidavit that during the trial she went 
out to dinner with the prosecutor, the sheriff and Judge Reinhardt. At the end of the dinner, 
Judge Reinhardt said something to the whole group about how he was going to "hang" her 
brother, Jerry Pizzuto. 
It is upon the above factual assertions that the Petitioner asserts the following claims, 
pursuant to Idaho Code Sections 19-2719 and 19-4901: (1) withholding of exculpatory 
information; (2) prosecutorial misconduct; (3) judicial misconduct; (4) denial of due process in 
the denial of a fair and impartial judge; (5) cumulative error; and (6) actual innocence. A flurry 
of motions followed, all of which are the subject of the following analysis. 
ANALYSIS: 
I. PETITIONER'S MOTION TO AMEND 
a. LEGAL STANDARD: 
Rule 15(a) of the IRCP provides that an amendment may be sought, in certain situations, 
as of right1; otherwise, leave of court is required. Leave of court should be granted "when justice 
so requires." I.R.C.P. Rule 15(aZ. The rule in Idaho is that courts should liberally grant leave to 
amend. See Hines v. Hines, 129 Idaho 847, 934 P.2d 20 (1997); Wickstrom v. N. Idaho College, 
11 1 Idaho 450, 725 P.2d 155 (1986); Mantle v. Jack Waite Mining Co., 24 Idaho 613, 136 P. 
' Pleadings may be amended as of right once before a responsive pleading is served. If no responsive pleading is 
served (or is permitted to be served), then the party may amend as of right within twenty days of service. 
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1130 (1913). While the decision to allow an amendment is ultimately up to the court's 
discretion, the court must, in keeping with the spirit of Rule 15, provide "justifying reasons" for 
a denial. Idaho Schools for Equal Educ. Opportunity v. Idaho State Board of Educ., 128 Idaho 
276, 284, 912 P.2d 644, 652 (1995) (citing Wickstrom, 1 11 Idaho at 453; Clark v. Olsen, 110 
Idaho 323, 326, 715 P.2d 993, 996 (1986); Smith v. Great Basin Grain Co., 98 Idaho 266, 272- 
73,561 P.2d 1299,1305-06 (1977)). 
On the other hand, if an amended pleading fails to set forth a valid claim or prejudices the 
opposing party because of the moving party's delay, then a court may, within its discretion, 
choose to deny the motion to file the amended complaint. See Stonewall Surplus Lines Ins. Co. v. 
Farmers Ins. Co., 132 Idaho 318,971 P.2d 1142 (1998); Black Canyon Racquetbull Club, Inc. v. 
Idaho First Nat'l Bank, 1 19 Idaho 171, 804 P.2d 900 (1991). While a court may not consider the 
merits of the claim in denying leave, its decision will not be overturned absent a finding of abuse 
of discretion. See Thomas v. Med. Ctr. Physicians, P.A., 138 Idaho 200,61 P.3d 557 (2002). 
b. ANALYSIS: 
The Petitioner is attempting to amend his Petition in order to repair a factual discrepancy 
and include additional claims. The first factual discrepancy Petitioner seeks to repair is to delete 
the phrase "and a belt" at page fourteen (14), first full paragraph, second full sentence. Second, 
under "Relief Requested on page twenty (20), the Petitioner would like to add clarifications to 
paragraphs two and three. Other amendments are geared to adding claims not previously 
included in the Petition, including an allegation that the Petitioner was denied due process 
because he was denied a fair and impartial judge, as well as an assertion of cumulative error. 
Finally, on page twenty (20)' following paragraph four (4), the Petitioner is seeking to add these 
additional claims for relief: 
5. That this Court permit Petitioner to present his prior postconviction 
claims, including but not limited to ineffective assistance of counsel, prosecutorial 
misconduct, and the prohibition of execution as a result of his mental retardation 
before a fair and impartial judge. 
6. For any further relief deemed appropriate. 
(Petitioner's Motion to Amend, at 4). 
The Court notes, generally, that the Petition for Post-Conviction Relief was originally 
filed in November 2005; meanwhile, the Petitioner has waited nearly five months to bring these 
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additional claims - at a time well after the State has responded to the Petition by filing a Motion 
for Summary Dismissal. This judge was not assigned this case until March 23, 2006 following 
recusals by all Second Judicial District Judges. At this late date, addition of these claims creates 
concerns regarding compliance with I.C. 19-2719, mandated ninety-day period to resolve this 
petition. However, amendment is to be liberally granted and the Court does not see the prejudice 
to the State in allowing the amendment, especially where the State has argued these claims. The 
State has not presented argument regarding the timing of the motion to amend and the prejudice 
potentially inflicted thereby, instead responding to the actual merits of each of the asserted 
claims - arguments more accurately calculated to respond to motions for summary dismissal and 
not to amend a petition. 
The Petitioner's Motion to Amend is, therefore, granted. 
11. STATE OF IDAHO'S MOTION FOR SUMMARY DISMISSAL 
a. LEGAL STANDARD GOVERNING MOTIONS FOR SUMMARY DISMISSAL 
This proceeding is before the Court on the State's Motion for Summary Dismissal, which 
is the procedural equivalent of summary judgment under the Idaho Rules of Civil Procedure. 
Sivak v. State, 134 Idaho 641, 646, 8 P.3d 636, 641 (2000) (citing McKinney v. State, 133 Idaho 
695, 700, 992 P.2d 144, 149 (1999)). Thus, as one familiar with the civil rules of procedure 
would expect, summary judgment is only permissible where the applicant's evidence reveals no 
genuine issues of material fact that, if resolved in the applicant's favor, would entitle the 
applicant to the relief requested. See Small v. State, 132 Idaho 327, 331, 971 P.2d 1 15 1, 1 155 
(Ct. App. 1998). Issues of fact are to be construed liberally in favor of the non-moving party, in 
this case the Petitioner. Sivak, 134 Idaho at 624 (citing McKinney, 133 Idaho at 695). If a factual 
issue is revealed, an evidentiary hearing must be conducted. Small, 132 Idaho at 331 (citations 
omitted). Finally, just as in its civil equivalent, a motion for summary dismissal will be granted 
when the applicant's evidence contains "merely conclusory allegations, unsupported by 
admissible evidence, or the applicant's conclusions of law." Small, 132 Idaho at 331 (citing 
Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901 (Ct. App. 1994); Baruth v. Gardner, 110 
Idaho 156,715 P.2d 369,372 (Ct. App. 1986)). 
b. PETITIONER'S NEW EVIDENCE (AND GENERAL APPLICATION OF I.C. 5 19-2719) 
1. The Blood Evidence 
MEMORANDUM DECISION AND ORDER (JUNE 1,2006) 
Petitioner alleges that the "blood evidence," referring broadly to blood located in the 
cabin in which the Herndons were lulled and on clothing seized from the Petitioner, underwent a 
"mysterious transformation" (Amended Petition, at 12) - a sardonic euphemism for Petitioner's 
theory that characters of the "unholy alliances" (Petitioner's Opposition, at 7) in this trial drama 
altered the crime scene in order to bolster the prosecution's theories of guilt. The Petitioner 
supports his theory with a number of affidavits containing records and statements of individuals 
with varying degrees of connection to the blood evidence in the case. The majority of the 
evidence comes in the form of documents and records from the individuals and agencies that 
actually examined the cabin and searched both it and various articles of clothing for traces of 
blood. Missing among these documents, however, is any evidence that was not previously 
presented to the jury at trial. This evidence is, therefore, cumulative under the meaning of Idaho 
Code Section 19-27 19(5), meaning this claim is facially insufficient. 
Even if this evidence were not cumulative, it simply does not establish, with all 
reasonable inferences in favor of the Petitioner, any malfeasance on the part of any party 
involved in the investigation. Indeed, much of the evidence is wholly irrelevant. For example, 
the Petitioner has, in addition to the documents mentioned above, provided sworn statements by 
police officers who have previously worked closely with Sheriff Randy Baldwin, the officer in 
charge of the investigation into the Herndon murder. The unstated conclusion to which 
Petitioner is attempting to guide the Court is a Murphy's Law twist on character evidence: 
Sheriff Baldwin was such a bad police officer (and person) that if he was involved in the 
investigation, the worst is all we can expect. But there is simply no evidence in the record that 
the crime scene was tampered with or altered by Sheriff Baldwin - or any other bad person, for 
that matter. Thus, the affidavits of Sheriff Baldwin's former colleagues stand for nothing: while 
rife with supposition and harsh irrelevancies, these documents do not contain any evidence that 
the crime scene was in any way altered or contaminated, 
Therefore, because the "blood evidence" is, even with all inferences in the favor of the 
Petitioner, categorically cumulative and/or irrelevant, all claims arising from the blood evidence 
are summarily dsmissed. 
2. The Plea Bargain 
As discussed, Pizzuto grounds his Petition, to a great extent, on the existence of a secret 
plea agreement between Rice and the Prosecutor, one the trial judge is alleged to be complicit in 
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crafting and concealing. Turning now to the evidence before the Court, the Petitioner has 
provided an affidavit by Mr. Rice in which he testifies that his attorneys informed him "that they 
worked it out with the prosecutor that if [he] pled guilty, [he] would get a sentence of twenty 
years concurrent on each count." (Affidavit of James M. Rice (Appendix B to Amended 
Petition), 4[ 4). Rice continues: "They told me I would serve fourteen years, eight months and 
sixteen days on the twenty year sentence. I remember this clearly. As part of the deal, I had to 
testify against Gerald Pizzuto." (Id.). Mr. Rice also states that, at trial, he was asked by the 
prosecutor what type of sentence he could expect to receive. While he knew he had made a deal 
for only twenty years, at his attorneys' urging he played into the prosecutor's cover-up by 
responding that he expected a maximum life sentence. Mr. Rice's final point, and one crucial to 
this proceeding under the mandate of Idaho Code 19-2710, is that Rice testifies he did not come 
forward earlier with this information because he did not want to lose the cooperation of the Idaho 
County prosecutor if he were ever to get into trouble again. As he is presently serving a life 
sentence, his loyalty to Pizzuto has again blossomed - he now has "nothing to lose by coming 
forward with the truth." (Id. 1 15) .~ 
There are two additional sources of the Petitioner's evidence. The first is a statement 
signed by Rice's former spouse, Joy Tara. Ms. Tara, along with a number of irrelevancies, 
testifies: "Jim knew prior to his sentencing hearing that he was going to be sentenced to twenty 
2 The parties will note that there is some confusion as to the meaning of a notation on Rice's affidavit. Rice appears 
to have initialed the paragraphs in the affidavit as an indication of his assent to the content of each. This he did for 
each and every paragraph with the exception of paragraph fifteen (15), above which he wrote the word "Excluding." 
The state asserts Rice no longer supports this assertion and, therefore, the Petitioner cannot explain why this 
evidence was not previously submitted. The Petitioner responds that Rice "did not object to the paragraph in his 
interview ... and in fact signed off under oath," indicating this is an issue best resolved at an evidentiary hearing. 
(Petitioner's Brief in Opposition, at 26). 
The Petitioner filed an additional affidavit from James Rice along with his Reply to the State's Response to the 
Motion for Leave to File Additional Affidavits. This affidavit is not notarized; however, it is accompanied by a note 
from the prison litigation coordinator indicating that notary service was not available at the time of filing. Despite 
its late filing and the irregularity in notarization, the Court will consider the affidavit as evidence. 
In the affidavit, Rice indicates that wrote "excluding" above paragraph fifteen for one of the following possible 
reasons: (1) the paragraph indicated that he intended to commit crimes upon release from prison (for which he 
would need the prosecutor's help) when he did not plan to commit any further crimes; and (2) he wasn't sure that he 
was concerned about his parole when he refused to tell the investigator about the twenty-year deal. (Reply to the 
State's Response to the Motion for Leave to File Additional Affidavits, Appendix A (Affidavit of James M. Rice), 
¶¶ 7-81. 
Given the Court's responsibility to resolve all issues of material fact in favor of the Petitioner, the Court finds that 
there are genuine issues of fact as to the meaning of Rice's statement "excluding" paragraph fifteen. Therefore, for 
purposes of this proceeding only, the Court adopts the interpretation advocated by the Petitioner. 
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years, and that he would actually serve less than that with good behavior ... I am certain Jim 
knew what his sentence was going to be prior to the sentencing hearing." (Affidavit of Joy Tara 
(Appendix C to the Amended Petition), 'j[ 11 [hearsay statements omitted]). Ms. Tara states she 
did not come forth previously because she was afraid of Rice and only now feels comfortable 
testifying as he is back in prison. (Id. 1 15). 
The final category of evidence is in the form of documents and records from the law 
office of MacGregor and MacGregor, formerly Dee and MacGregor, the firm at which Rice's 
counsel worked at the time of the trial. Two documents in particular are noted. The first is a 
handwritten note by William Dee that summarizes what took place at a meeting on January 16, 
1986 at 6:OOam between Dee, the prosecutor, and the trial judge. The notes indicate that the men 
"discussed negotiation for Rice to enter plea to reduced charges.. .," but there is no indication of 
a reduced sentence. The second document consists of billing records corroborating the January 
16 meeting, stating Mr. Dee (Rice's attorney) met with Judge Reinhardt and the prosecutor to 
discuss the plea agreement, and that the negotiations continued for one hour and thirty minutes. 
(Affidavit of Julie Kaschmitter (Appendix D to the Amended Petition)). 
With this evidence of the plea agreement set forth, the Petitioner then proceeds to trial 
and sentencing transcripts to illuminate the alleged "cover up." First, at Rice's entry of guilty 
plea, which took place one week after the January 16 morning meeting, Rice stated before the 
court that his understanding of the plea agreement was that he would "plead guilty to two counts 
of second degree murder so that I don't die." (Transcript of Defendant's Entry of Pleas of Guilty 
and Sworn Statement (Jan. 23, 1986) (Appendix L to the Amended Petition), at 383).3 Rice also 
discussed his sentence on the ninth day of the trial proceeding, at which time he testified, in 
response to the prosecutor's question as to the maximum sentence he could receive, that he 
"could spend the rest of [his] life in prison7' for either of the murders. (Transcript of Ninth Day's 
Proceedings (Appendix N to the Amended Petition), at 1776). Finally, the prosecutor discussed 
Rice's plea agreement on two occasions during his closing argument. During the first, he 
discusses the plea agreement as being limited to a guilty plea to two counts of second-degree 
murder but does not discuss the maximum penalty that could be imposed. (Transcript of Tenth, 
' Rice repeated later in the proceeding that this was his understanding of  the maximum sentence that could be 
imposed. (Transcript of Defendant's Entry of Pleas of Guilty and Sworn Statement (Jan. 23, 1986) (Appendix L to 
the Amended Petition), at 388). 
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Eleventh, Twelfth, and Thirteenth Days' Proceedngs (Appendix 0 to the Amended Petition), at 
2161). The prosecutor continued: 
Jim Rice pled guilty to two counts of second degree murder.. . . Jim Rice expects, 
and he told you from the witness stand, that he may spend the rest of his natural 
life in prison. Got a great deal, didn't he? That's after he went to the police. If 
Jim Rice hadn't gone to the police we probably wouldn't be here today. I don't 
know, maybe you think the prosecutor is an idiot for making that sort of an 
arrangement, maybe I goofed up, I don't know, but that's not for you to decide in 
this particular case. 
(Id. at 2163). 
The Court finds there are material questions of fact as to the existence of the plea 
agreement in the first place. Indeed, the only direct evidence of the agreement is Rice's own 
testimony - Ms. Tara's testimony is secondary (and possibly hearsay), while all other evidence 
suggested by Rice is circumstantial. Nevertheless, the Court believes the Petitioner has satisfied 
his burden of showing that there is a material question as to whether a plea agreement exists in 
the first place. Indeed, the State does not appear to argue that there was not a plea agreement, 
simply focusing on the import of the facts if they are as the Petitioner has alleged. In this spirit, 
the Court will now proceed to examine the Petitioner's claims based upon the plea agreement. 
c. ANALYSIS OF PETITIONER'S PLEA BARGAIN CLAIMS 
1. Petitioner's Claim of Withholding of Exculpatory Evidence 
The Petitioner is seeking post-conviction relief before this Court pursuant to Idaho Code 
Sections 19-2719 and 19-4901. In capital cases, it is well established that post-conviction 
proceedings are primarily governed by Section 19-2719, but that where 19-2719 is silent, the 
Uniform Post-Conviction Procedure Act (UCPCA) (Idaho Code Sections 19-4901 through 491 1) 
fills the void. Sivak, 134 Idaho at 641. Section 19-2719 tightly controls the procedure for post- 
conviction petitions, providing a "one-bite-at-the-apple" rule requiring that all challenges to the 
conviction and sentence be raised in the initial application, which must be brought within forty- 
two days of entry of judgment. All other claims are waived to the extent that they were known, 
or reasonably should have been known, at the time of the initial application. All claims not. 
reasonably known at the time of the initial application but raising matters that are cumulative, 
impeaching, or that do not cast doubt on the reliability of the conviction even if the allegations 
were true are facially insufficient. (I.C. 5 19-2719(5)(b)). 
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Where evidence is concealed by prosecutorial misconduct, such evidence is admissible 
on a post-conviction petition even where the claim has been raised in a previous petition so long 
as the evidence supporting the claim is new. Sivak, 134 Idaho at 647. This new evidence, 
however, is still subject to the bar on cumulative or impeachment evidence or allegations that, 
even if true, do not cast doubt on the reliability of the conviction or sentence. 
Thus, in Sivak, a former Ada County inmate, Jimmy Leytham, testified against the 
defendant, declaring he was not seeking favors or bargains from the state but was testifying 
simply out of a sense of civic and social responsibility. On direct examination at trial, Leytham 
admitted that a charge against him had been dismissed, referring to an escape in Twin Falls 
(though Leytham stated he was unsure whether the Ada County prosecutor had had anything to 
do with the dsmissal). On cross examination, defense counsel listed charges pending against 
Leytham; however, when defense counsel asked whether Leytham was no longer in custody 
thanks to his testimony in the case, Leytham responded in the negative. Later, through discovery 
pursuant to federal habeas proceedings, four letters were discovered that suggested other 
criminal charges were dropped in return for Leytham's participation. The letters showed that the 
prosecutor was aware of additional benefits to Leytham in exchange for his participation, and 
that he knowingly misstated those benefits in order to bolster Leytham's testimony. 
The Sivak court, noting that Leytham had informed the defense that he was receiving 
benefits in exchange for testifying at a pre-trial deposition, held that this evidence was 
cumulative and, therefore, facially insufficient "[blecause defense counsel had notice from the 
pre-trial deposition that Leytham and the prosecutor had reached some type of deal in exchange 
for his cooperation..."; therefore, "the evidence in the letters also does not cast doubt on the 
reliability of Sivak's conviction or sentence under the meaning of I.C. § 19-2719(5)(b)." Sivak, 
134 Idaho at 648 (emphasis added). 
Returning to the facts before the Court, the evidence allegedly withheld can only be 
offered for one purpose: impeachment. Indeed, the Petitioner's Amended Complaint states 
repeatedly that the effect of withholding this evidence was to deprive Mr. Pizzuto of crucial 
impeachment evidence against Mr. Rice. (See Amended Petition, at 15, 16). Furthermore, Rice's 
affidavit testimony does not refute the validity or trustworthiness of Pizzuto's guilt - i t  contains 
nothing of an exculpatory nature. His only comment as to Pizzuto's guilt is a benedictory 
statement that he did not "think Gerald Pizzuto should die because he was put up to the crime by 
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Bill Odom." (Amended Petition, Affidavit of James M. Rice, 'j( 15). Additionally, the evidence is 
cumulative in the same sense as that information withheld in Sivak. In both instances, defense 
counsel had notice that "some type of deal" had been offered in exchange for the witnesses' 
cooperation and, under Sivak, it was their responsibility to glean any additional details. 
Certainly, this Court cannot condone the actions of the Prosecutor if it were to be proved 
that he actually withheld such a statement, as a prosecutor is required under well established state 
and federal law to reveal all exculpatory information to the defense. See Sivak, 134 Idaho at 649 
(citing United States v. Agurs, 427 U.S. 97, 107, 96 S.Ct. 2392, 2399, 49 L.Ed.2d 342, 351 
(1976). However, even talung the facts as alleged by the Petitioner, there is simply no basis in 
law upon which to believe Petitioner's claim of withholding of exculpatory information 
represents anything beyond impeachment and cumulative evidence. 
Petitioner's claim of withholding of exculpatory information is, therefore, facially invalid 
under Idaho Code Section 19-2719(5). 
2. Petitioner's Claim of Prosecutorial Misconduct 
Petitioner's claim of prosecutorial misconduct again centers on the alleged existence of a 
plea agreement and the benefits to be incurred arising out of that agreement. One of the main 
tenets and fundamental rights "implicit in any concept of ordered liberty" is that the State may 
not gain a conviction through the use of false evidence. Napue v. Illinois, 360 U.S. 264, 269, 79 
S.Ct. 1 173, 1 178,3 L.Ed.2d 1217 (1959). As previously expressed by the Idaho Supreme Court: 
Under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), the 
prosecution is bound to disclose to the defense all exculpatory evidence known to 
the state or in its possession. The duty to disclose encompasses impeachment 
evidence as well as exculpatory evidence. United States v. Bagley, 473 U.S. 667, 
676, 105 S.Ct. 3375,3380,87 L.Ed.2d 481,490 (1985). 
Grube v. State, 134 Idaho 24,27,995 P.2d 794,797 (2000). 
Unlike the inquiry under Idaho Code Section 19-2719, the fact that evidence is 
impeaching in character does not conclude the Brady analysis. As the U.S. Supreme Court stated 
in Napue: 
The principle that a State may not knowingly use false evidence ... to obtain a 
tainted conviction.. . does not cease to apply merely because the false testimony 
goes only to the credibility of the witness. The jury's estimate of the truthfulness 
and reliability of a given witness may well be determinative of guilt or innocence, 
and it is upon such subtle factors as the possible interest of the witness in 
testifying falsely that a defendant's life or liberty may depend. 
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Napue, 360 U.S. at 269. Furthermore, that a defendant has already been impeached on other 
grounds does not remove the taint of a prosecutorial lie from a judicial proceeding. Id. at 270. 
There is, however, an additional step in the analysis: the materiality test. The Ninth 
Circuit has stated that a Napue violation does not create "a per se rule of reversal" (Hayes v. 
Brown, 399 F.3d 972, 984 (9th Cir. 2002)) and there are, in fact, three elements that must be 
satisfied in order to reverse: "a petitioner must show that (1) the testimony (or evidence) was 
actually false, (2) the prosecution knew or should have known that the testimony was actually 
false, and (3) .. . the false testimony was material." United States v. Zuno-Arce, 339 F.3d 886, 
889 (9th Cir. 2003), quoted in Hayes, 399 F.3d at 984. 
For purposes of this hearing, the Court must take the factual inferences of the Petitioner 
(that the prosecutor knew he was presenting false testimony) as alleged and focus on the 
materiality inquiry. "Evidence is material if there is a reasonable probability that, had the 
evidence been disclosed to the defense, the result of the proceeding would have been different," 
where "a reasonable probability is a probability sufficient to undermine confidence in the 
outcome." Grube, 134 Idaho at 27 (citing Bagley, 473 U.S. at 682). The question to be answered 
under the materiality test is, in sum, "whether 'the favorable evidence could reasonably be taken 
to put the whole case in such a different light as to undermine confidence in the verdict."' Grube, 
134 Idaho at 28 (quoting Strickler v. Greene, 527 U.S. 263, 119 S.Ct. 1936, 144 L.Ed.2d 286 
(1999)). 
The Ninth Circuit, in Hayes, crafted the controlling standard as follows: prosecutorial 
misconduct under Brady is material if it "had substantial and injurious effect or influence in 
determining the jury's verdict." Hayes, 399 F.3d at 984 (citing Brecht v. Abrahamson, 507 U.S. 
619, 113 S.Ct. 1710, 123 L.Ed.2d 353 (1993)). In Hayes, the defendant had been accused of 
felony murder, and to convict him, the jury had to have found that he murdered the victim "'as a 
result of the commission of' a burglary" in which Hayes had been involved. Hayes, 399 F.3d at 
985. All the evidence against Hayes was circumstantial with the exception of testimony from the 
prosecution's key witness, Andrew James, who testified that Hayes confessed to the murder and 
the burglary. No other direct evidence was available in the case, and the prosecution relied 
heavily on James' testimony, referring to it in its closing argument, for example, as follows: "In 
this case, you can only conclude that [the defendant] committed a robbery or a burglary if you 
believe Andrew James beyond a reasonable doubt." Id. at 986. Later it was revealed that James 
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had received benefits from the prosecutor, including an agreement not to prosecute him on 
pending felony charges, in exchange for his testimony. 
The prosecution in the present case did similarly rely a great deal on Mr. Rice's 
testimony and, furthermore, the importance of that testimony was emphasized by the prosecutor. 
Unlike the witness in Hayes and contrary to the assertions by the Petitioner, however, Rice was 
not the keystone to the prosecution's case and, in fact, it appears to this Court that there was 
significant corroboration of Rice's testimony from Ms. Odom and, most importantly, William 
Odom, whom the Petitioner discounts but, according to this Court's reading of the trial 
transcript, was just as important to the prosecution as Rice. Indeed, William Odom's 
observations were made from precisely the same vantage point as those made by Rice and are, in 
the Court's view similarly trustworthy. Furthermore, while the Court must assume that the 
prosecutor hid from the jury's view the plea bargain with Rice, he chd not, contrary to Hayes, 
solely rely on Rice's testimony for the conviction. Examination of the prosecution's closing 
statement, for example, reveals seventy-two lines of discussion of Jim   ice,^ eleven lines 
regarding Angie ~izzuto? eight lines regarding Roger ~ a c o n , ~  forty lines about William 0dorn: 
sixteen lines about Lene 0dom,8 and forty lines about Odom and Rice together.9 (Transcript of 
the loth, 1 1", 1 2 ' ~ ~  and 13" Days' Proceedings (State's Lodging A-18), at 2159-2169). This is a 
far more balanced presentation - and a more complete picture of evidence - than the lopsided 
focus in Hayes. 
This conclusion is supported by Idaho case law, as well. The Sivak case included a claim 
of prosecutorial misconduct based upon a misstatement of the deal that a key witness had 
received. As discussed above, the prosecution's statements regarding his deal with the key 
witness were contradicted by four later-discovered letters that indicated the witness had received 
more for his cooperation than was previously indicated. The Idaho Supreme Court found this 
additional evidence disturbing because the prosecutor is "required to be fair and has a duty to 
avoid misrepresentation of the facts." Sivak, 134 Idaho at 645 (citing State v. Grifiths, 101 Idaho 
163, 166, 610 P.2d 522, 525 (1980) (overruled on other grounds by State v. LePage, 102 Idaho 
4 Transcript of the lo', 1 I", 12", and 13" Days' Proceedings (State's Lodging A-18), at 2161 (LI: 2-25); 2162 (LI: 
1-11); 2163 (LI: 10-22); 2165 (LI: 13-17); 2167 (L1: 6-14). 
Id. at 2162 (LI: 12-22). 
1d. at 2162 (LI: 22-25); 2163 (LI: 1-4). 
' I d .  at 2163 (LI: 23-25); 2164 (L1: 1-21); 2166 (LI: 5-15); 2167 (L1: 1-5). 
* ld. at 2164 (LI: 22-25); 2165 (LI: 1-12). 
~ d .  at 2165 (Ll: 18-25); 2166 (Ll: 1-4); 2168 (Ll: 8-25); 2169 (Ll: 1-10). 
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387, 630 P.2d 674 (1981)). Despite its conceln, however, the Supreme Court upheld Sivak's 
conviction because, while the undisclosed letters provided additional evidence of a previous 
claim and evidence of the prosecutor's having misstated the facts at trial, "the additional 
information does not rise to such a level as to cast doubt on the reliability of Sivak's conviction 
or his sentence." Sivak, 134 Idaho at 645. 
I 
Just as in Sivak, this Court believes that the evidence, taken in the light most favorable to 
the Petitioner, does not rise to a level such that doubt would be cast on the reliability of Pizzuto's 
conviction. There is, in the Court's view, overwhelming evidence of Pizzuto's guilt found in the 
trial record. Indeed, as mentioned, Rice's testimony does not directly go to exculpate Pizzuto. 
In fact, Rice never claims that Pizzuto is actually innocent - it only states that he does not 
believe Pizzuto should be put to death for having committed a crime that William Odom had 
convinced him to commit. 
In light of these considerations, this Court finds as a matter of law that, even taking the 
facts as alleged by Pizzuto and assuming these actually was a plea agreement between the 
prosecutor and Rice that the prosecutor did in fact conceal, in light of testimony presented at trial 
and the facts in the trial record, the plea bargain evidence is not material under the standards set 
forth in Napue, Hayes, and Sivak. 
Therefore, Petitioner's claim of prosecutorial misconduct must be, and hereby is, 
dismissed. 
3. Petitioner's Claim of Jridicial Misconduct 
Turning, next, to the role of the judge in the Petitioner's claims. The Petitioner asserts 
that Judge Reinhardt helped to secure the plea bargain by talung part in plea negotiations, 
including attending an early-morning meeting with the prosecutor and Rice's counsel to discuss 
the plea, and then participated in the cover-up of the bargain at trial and at sentencing by 
allowing the prosecutor to mischaracterize Rice's deal. He then, according to the Petitioner, 
consummated the deal by giving Rice the promised twenty-year sentence. 
There is likely no more axiomatic statement in our judicial system than that a judge 
"must always remain fair and impartial" (Duckett v. Godinez, 67 F.3d 734, 739 (9th Cir. 1995) 
(citing Kennedy v. Los Angeles Police Dep't, 901 F.2d 702, 709 (9th Cir. 1989))), avoiding 
"'even the appearance of advocacy or partiality."' (Duckett, 67 F.3d at 739 (quoting United 
States v. Harris, 501 F.2d 1, 10 (9th Cir. 1974)). On the other hand, the Ninth Circuit, discussing 
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judicial misconduct in the context of federal habeas proceedings, has stated that '"[tlhe standard 
for reversing a verdict because of general judicial misconduct during trial is rather stringent."' 
Duckett, 67 F.3d at 740 (quoting Kennedy, 901 F.2d at 709). To merit reversal, there "must be 
an 'extremely high level of interference' by the trial judge which creates 'a pervasive climate of 
partiality and unfairness."' Duckett, 67 F.3d at 740 (quoting United States v. DeLuca, 692 F.2d 
1277, 1282 (9th Cir. 1982). 
Duckett, along with many cases the D~ickett court cited, was a federal habeas review of a 
state trial court criminal decision. Because federal courts do not have direct control or 
supervisory authority over criminal proceedings in state courts, the only oversight that the Ninth 
Circuit could apply in the case was that required by federal due process standards. This due 
process test was described by the court as being an inquiry into whether the judge's actions, 
"when considered in the context of the trial ... [were] 'of sufficient gravity to warrant the 
conclusion that fundamental fairness has been denied."' Duckett, 67 F.3d at 741 (quoting Duye v. 
Attorney General of New York, 7 12 F.2d 1566, 1572 (2d Cir. 1983), cert. denied, 464 U.S. 1048, 
104 S.Ct. 723, 79 L.Ed.2d 184 (1984)). 
Many of the state and federal decisions to broach the issue have dealt with a judge that 
has acted improperly, in the defendants' minds, before the jury by malung inappropriate 
comments or, in some other way, indicating an alliance with the prosecution. See Williams v. 
Stewart, 441 F.3d 1030 (9th Cir. 2006); People v. Guerra, 37 CalAth 1067, 40 Cal.Rptr.3d 118 
(Cal. 2006); People v. Snow, 30 Cal.4th 43, 132 Cal.Rptr.2d 271 (Cal. 2003); People v. Stum, 37 
Cal.4th 1218, 39 Cal.Rptr.3d 799 (Cal. 2006). There is no evidence in the record that Judge 
Reinhardt committed any improprieties in the presence of the jury at any time before the verdict 
was read. The juror affidavits - significant portions of which will be stricken (see discussion, 
below) - state only that the judge visited the jury room during the trial to greet the jury and to 
take the edge off of their duties by offering donuts and resolving difficulties their absence may 
have caused in their personal lives and with their employment. (See Amended Petition, 
Appendices 2-1 (Aff. of Wilbur Braddick), ¶ 12; 2-2 (Aff. of James Brille), 1 5; 2-4 (Aff. of 
Carolyn Reeves), 'j[ 5; Z-10 (Aff. of James H. Howell), 5-6). Furthermore, and more 
importantly, this information was categorically reasonably available to the Petitioner at the time 
of his first petition and is therefore waived under Idaho Code Section 19-2719. 
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On the other hand, the facts, as alleged by the Petitioner and taken in the light most 
favorable to him, suggest potential improprieties that could have affected sentencing. The 
Petitioner's sister, Angelina Pizzuto (nlWa Rawson) has testified by affidavit that, while serving 
as a State's witness, she went to dinner during the trial - and before sentencing - with Mr. 
Boomer, Sheriff Baldwin, and Judge Reinhardt. She says that, "[alt the end of dinner, Judge 
Reinhardt said something to the whole group about how he was going to 'hang' my brother 
Jerry." (Amended Petition, Appendix 2-5 (Aff. of Angellina Rawson, q[ 1 1)). Such a statement, 
if it actually was made, might suggest the type of "raw judicial bias" that could cause one to 
question the fundamental fairness of Petitioner's sentencing. See Walker v. Lackhart, 763 F.2d 
942, 946 (8th Cir. 1985) (discussing judicial bias in a case where the judge instructed a deputy 
who had been ordered to accompany the defendant to church that if the defendant attempted to 
escape, the deputy was to "shoot him down, because [the judge] didn't want him brought back to 
him because he intended to bum the S.O.B. anyway.'y).'O 
The state argues that the affidavit of Angelina Rawson should not be considered because 
the petitioner failed to properly plead the allegation in his Amended Petition for Post-Conviction 
Relief. The state also argues that the information provided regarding the dinner conversation 
was reasonably known to petitioner within the time for filing the first or prior post-conviction 
relief petitions. See I.C. 19-27 19. 
With a petition for postconviction relief, the "proof must begin with the petition itself. 
The petition for post-conviction relief must be verified with respect to facts within the personal 
knowledge of the petitioner, and affidavits, records or other evidence supporting its allegations 
must be attached. . " Hayes v. Idaho, 1006 Opinion No. 36, Filed: May 25, 2006. Essentially, 
the difference between a post conviction petition and a civil complaint is that the petition must be 
verified and accompanied by affidavits, records or other evidence, whereas a civil complaint can 
simply contain a short and plain statement of the claim. Small v. State, 132 Idaho 327,331, 331, 
971 P.2d 1151 (1998); I.R.C.P. 8(a)(l). 
On page 17 of the Amended Petition, petitioner alleges a claim of "3. Judicial 
Misconduct." Within that claim, petitioner alleges "Judge Reinhardt was biased against Mr. 
Pizzuto". On page 19, petitioner indicates attached to the petition is the Affidavit of Angellina 
'O The state argued 
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Rawson, Appendix 2-5. The court finds the claim of judicial misconduct together with the 
'4ffidavit of Angellina Rawson sufficiently satisfies the pleading requirements. 
As to the issue of whether this information was available to the Petitioner when the first 
petition for postconviction relief was filed, and or at the time the subsequent petitions were filed, 
the affidavit of Angelina Rawson states in paragraph 15: 
I have not come forward until now for many reasons. After the trial, I 
tried to disappear. I didn't want to be found. I moved around a lot, from 
California, where I informed on a drug dealer in exchange for drug charges being 
dropped against me, to Kodiak Island, Alaska, to Tacoma, Washington. I 
continued to be a drug addict and alcoholic. I was depressed and suicidal. I had 
to deal with serious illness and disease. I suffered through a rape and serious 
beating. About four years ago, I moved to Juneau, Alaska and decided to 
straighten my life out. I am not under the care of doctors and counselors, and I 
have an in-home caretaker. I am only now at a place where I can talk about this. 
The court finds that there is a material question of fact of whether the information provided by 
Angellina Rawson regarding the dinner conversation "was not known or could not reasonably 
have been known" to petitioner prior to or at the filing of the first or other subsequent petitions 
for postconviction relief. 
In summary, the evidence taken in the light most favorable to the Plaintiff does not 
establish a foundation for a claim of judicial misconduct at any point during the guilt-finding 
stage. On the other hand, there is evidence in the record that creates material questions of fact as 
to the fundamental fairness of Petitioner's sentencing. Therefore, all claims of judicial 
misconduct related to the jury trial are hereby summarily dismissed. Summary dismissal is 
denied as to the claim related to the specific observation of Angellina Rawson at the dinner, 
which, taken in the light most favorable to the plaintiff, can arguably indicate a "raw judicial 
bias" that could cause one to question the fundamental fairness of Petitioner's sentencing. 
Evidentiary hearing on this claim is limited to the specific observation of Angellina Rawson 
during dinner, and whether this claim was known or reasonably known to petitioner prior to the 
filing of previous post-conviction petitions. 
4. Petitioner's Claim of Deniul of Due Process in Deniul of a Fair and 
Zmpartiul Judge 
Petitioner believes that "[tlhe continued assignment of this case and its related 
postconviction proceedings to Judge Reinhardt over the insistent objections of Mr. Pizzuto.. . 
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denied Petitioner his substantive right to adequate postconviction review of his death sentence." 
(Amended Petition, at 17). Related to this request is Petitioner's amended request for relief, in 
which he requests the Court to permit him to "present his prior postconviction claims, including 
but not limited to ineffective assistance of counsel, prosecutorial misconduct, and the prohibition 
I of execution as a result of his mental retardation before a fair and impartial judge." (Id. at 21). 
This claim and its request for relief cannot be granted. To the extent that these decisions 
have been heard, appealed, and finally decided, this Court has no authority to question them. 
Furthermore, the Petitioner has had an opportunity to argue each outstanding post-conviction 
claim not only before Judge Reinhardt, but also on appeal. He therefore cannot be said to have 
languished, Kafkaesque, before an unhearing tribunal on the basis of unknown facts and charges. 
To the contrary, this Court, having no power to question those decisions, must consider those 
decisions to have been fully argued by the Petitioner and, more importantly, final. 
This Court, similarly, does not have power to question cases presently pending before the 
Idaho Supreme Court. 
Summary dismissal is, therefore, granted on Petitioner's claim of denial of due process in  
denial of a fair and impartial judge. 
5. Petitioner's Claim of Cumulative Error 
The Petitioner is also malng  a claim of cumulative error, suggesting that the "cumulative 
impact of the errors asserted.. . violate Petitioner's rights to Due Process.. . ." (Amended Petition, 
at 18). In Dunlap, the Idaho Supreme Court discussed the cumulative error doctrine in the 
criminal context: 
Dunlap argues that the accumulation of errors committed in this case necessitates 
a new trial. The cumulative error doctrine refers to an accumulation of 
irregularities, each of which by itself might be harmless, but when aggregated, 
show the absence of a fair trial in contravention of the defendant's constitutional 
right to due process. In order to find cumulative error, this Court must first 
conclude that there is merit to more than one of the alleged errors and then 
conclude that these errors, when aggregated, denied the defendant a fair trial. 
State v. Sheahan, 139 Idaho 267,286,77 P.3d 956,975 (2003) (citations omitted). 
Finding no errors, we consequently find no accumulation of errors in this case. 
Dunlap v. State, 141 Idaho 50, 106 P.3d 376, 391-92 (2004). 
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I the trial judge's actions related to the sentencing phase of Petitioner's trial. Accordingly, the 
State's motion for summary dismissal must be denied as to this claim." 
6. Petitioner's Claim of Actual Innocence 
Petitioner asserts his actual innocence, a claim based upon three arguments: (1) the 
testimony of James Rice is not credible; (2) the trier of fact was not aware that Mr. Odom had 
worked as a paid informant; and (3) that the state had knowingly produced false blood evidence. 
Each of these claims have been waived or are cumulative or impeaching within the meaning of 
Idaho Code 19-2719. Therefore, Petitioner's claim of actual innocence is, hereby, summarily 
dismissed. 
III. OTHER MATTERS BEFORE THE COURT 
a. ~ETITIONER'S MOTION FOR LEAVE TO CONDUCT ADDITIONAL DISCOVERY 
Legal Standard and Analysis: 
This Court has found that summary dismissal is warranted on all the Petitioner's claims 
with the exception of his claim of judicial bias at the sentencing stage arising from the alleged 
Angellina Rawson dinner conversation. Discovery in post-conviction relief claims is only 
allowed with the authorization of the court hearing the claim. I.C.R. 57(b) (". . . the provisions for 
dscovery in the Idaho Rules of Civil Procedure shall not apply to the proceedings unless and 
only to the extent ordered by the trial court."). See Raudebaugh v. State, 135 Idaho 602, 605, 21 
P.3d 924, 927 (2001); Murphy v. State, 2006 WL 740221, "6 (Ct.App. 2006); Aeschliman v. 
State, 132 Idaho 397,402,973 P.2d 749, 754 (Ct.App. 1999). Discovery will only be allowed to 
"protect an applicant's substantial rights" (GrifJith v. State, 121 Idaho 371, 375, 825 P.2d 94, 98 
(Ct.App. 1992)) and will be subject to the "firm control [of) the trial court to prevent abuses." 
Merrijeld v. Arave, 128 Idaho 306,310,912 P.2d 674,678 (Ct.App. 1996). 
In State v. Wood, 132, Idaho 88 at 108, 967 p. 702 (1988), Wood claimed a need to 
depose the district judge who presided in his case as the consequence of an unreported meeting 
held between the district judge, defense counsel and the prosecutor shortly before the guilty plea. 
The district court denied the request. Our supreme court followed the decisions of other 
" Denial of summary dismissal of the cumulative error claim is directly related to and derivative of the claim of 
judicial misconduct involving the dinner conversation in the presence of Angellina Rawson. 
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jurisdictions and held this Court would not permit inquiry into the thought process or the grounds 
upon which a case was decided by a judge. See United States v. Morgan, 3 13 U.S. 409, 422,6 1 
S.Ct. 999, 85 L.Ed. 1429 (1941) (a judge's thought process relevant to judicial decisions is not 
within the purview of an examination). "Public policy and convenience prohibit judges from 
being called as witnesses to state the grounds upon which they decided former cases." People v. 
Drake, 841 P.2d 364, 367 (Colo.Ct.App.1992). Judicial officers may not be compelled to testify 
concerning their mental processes employed in formulating official judgments or the reasons that 
motivated them in their official acts. State v. Zahaub 207 W.Va. 662, 535 S.E.2d 727 
In State v. Lewis, 656 So.2d 1248, (Fla.1994), defendant claimed that he was denied due 
process when the trial court denied his motion to depose the trial judge. The Florida court held 
that while a party may be allowed to take post-conviction depositions of the trial judge, this 
should only occur when the testimony of the judge is absolutely necessary to establish factual 
circumstances not in the record. Id at 1249 "The need to have a trial judge testify is very limited 
in scope and particularly applies only to factual matters that are outside the record." Id. at 1250 . 
Consequently, Pizzuto can not inquire into what Judge Reinhardt thought when he 
decided the case. The question then is whether there were facts not in the record that were 
relevant to the post-conviction review proceedings and were not otherwise available to Pizzuto. 
There has been no showing by Pizzuto that the facts alleged by Angellina Rawson are only 
available through Judge Reinhardt. In fact Rawson states she, the prosecutor and the sheriff 
were all present when the alleged statement was made. The court denies discovery as to Judge 
Reinhardt regarding the alleged statement. 
In its exercise of judicial discretion on the discovery issue, the court will permit Pizzuto 
to submit no more than four interrogatory questions each to Hank Boomer and Randy Baldwin, 
who Rawson alleges to have been present at dinner when the alleged statement was made. The 
interrogatories can only go to the alleged dinner conversation. Pizzuto shall submit these 
questions to the court for approval prior to submitting the interrogatories to these individuals. 
b. PETITIONER'S MOTION FOR LEAVE TO FILE ADDITIONAL AFFIDAVITS & STATE OF 
IDAHO'S MOTION TO STRIKE JUROR AFFIDAVITS 
MEMORANDUM DECISION AND ORDER (JUNE 1,2006) 
The Petitioner has also requested leave to file additional affidavits. This Court, by 
scheduling order, limited the time during which additional affidavits could be filed to before 
May 4, 2006. A number of affidavits were filed with the Amended Petition; still more were filed 
in support of the amended petition; and the Petitioner is seeking to file still more as information 
becomes available. 
The Petitioner's Motion for Leave to File to File Additional Affidavits is granted in part 
and denied in part. The Court will allow the filing of all affidavits already filed with the Court as 
of May 25, 2006 with the exception of documents and affidavits noted in the following table as 
inadmissible. No additional affidavits will be filed without this Court's permission. 
Additionally, the State of Idaho has moved to strike affidavits from jurors involved in the 
case under Rule 606(b). This request is also granted in part and denied in part. The Court's 
findings as to this request are also located in the following table. 
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DOCUMENTS ALREADY FILED WITH THE COURT: 






















, , - . -cqJy'$ , ; li 1.1 
Trial observations; judge entered 
jury room on several mornings 
to greet jurors; judge came to 
visit jurors at hotel after guilty 
verdict and showed them 
Pizzuto's rap sheet, saying 
"There is no innocence here." 
Trial observations; judge was 
personable and spoke with jurors 
during down time 
Trial observations; discussion of 
guilt-finding calculus 
Trial observations; bailiff 
observations; jury treatment; 
judge specially arranged many of 
the benefits; deliberations 
discussed; after finding of guilt, 
someone from the court 
informed them of his other 
COURT'S 
.. DISPOSITION 
qI 14 stricken (goes to 
deliberations and finding of 
the verdict) 
'I[¶ 9, 10, 12 stricken (go to 
deliberations and finding of 
the verdict) 
'I[¶ 2 ,3  stricken (go to 
deliberations and finding of 
the verdict) 
6,7, and second sentence 
of (A 8 stricken (go to 
deliberations and finding of 
the verdict) 
c. STATE OF IDAHO'S OBJECTION TO PETITIONER'S NOTICE OF LODGING 
The Petitioner has also filed a Notice of Lodging that includes a number of documents 
that were not included in a stipulation between the parties before this Court on April 6, 2006 
(filed April 10, 2006). This lodging includes a number of documents not included in the 
serious crimes 
Brenda 
Bentley re: May 4,2006 Investigator attempted to 
Randy Stricken in entirety 











































interview Randy Baldwin but 
was refused 
Investigator interviewed former 
Assistant U.S. Attorney Ron 
Howen re: illegal wiretapping 
case in federal court against 
Randy Baldwin 
Investigator interviewed juror 
Bailiff at trial 
Former sergeant with Idaho 
County Sheriff's Department, 
hired by Randy Baldwin; 
observations regarding Baldwin 
and his behavior 
Fonner deputy with Idaho 
County Sheriff's Department, 
hired by Randy Baldwin; 
observations regarding Baldwin 
and his behavior 
Signed affidavit of personal 
observations 
(irrelevant) 
Stricken in entirety 
(irrelevant & hearsay) 
Stricken in entirety 
(hearsay) 
(A 16 stricken (irrelevance) 
Stricken in entirety 
(irrelevance) 
Stricken in entirety 
(irrelevance) 
Stricken in entirety 
(irrelevance) 
stipulation that the State asserts "are irrelevant to the issues pending before this court..,. 77 
(Response to Petitioner's Notice of Lodging, at 2). The Petitioner responds that while he 
stipulated to allowing the State to lodge copies of documents from Idaho County and "the Court 
requested that the State submit only those proceedings which were in fact lodged pursuant to 
stipulation," the Petitioner did not withdraw his original request for judicial notice of all prior 
proceedings. (Reply to State's Response to Notice of Lodging, at 2). 
Certainly there is a great deal of double-speak in the Petitioner's argument. Indeed, the 
notice of lodging itself is entitled "Notice of Lodging Pursuant to Stipulation for the Court to 
Take Judicial Notice." However, seeing no prejudice to the State, the Court will allow the 
lodging. 
d. STATE OF IDAHO'S MOTION TO FILE SUPPLEMENTAL BRIEF IN SUPPORT OF 
RESPONDENT'S MOTION FOR SUMMARY DISMISSAL AND PETITIONER'S MOTION TO STRIKE 
SUPPLEMENTAL BRIEF IN SUPPORT OF RESPONDENT'S MOITON FOR SUMMARY JUDGMENT. 
Following the hearing held on May 25, 2006, the state filed on May 26, 2006 a 
Supplemental Brief. The petitioner moved to strike this brief for the reason it was outside the 
court's scheduling order. Time is of the essence. If the court considers the brief, petitioner 
should be allowed to respond. There is insufficient time before the evidentiary hearing 
scheduled on June 26, 2006, to allow more briefing on the motion for summary dismissal and 
still afford the attorneys sufficient time to prepare for the hearing. Therefore, the court grants 
petitioner's motion to strike. 
CONCLUSION: 
The Court, by this Memorandum Decision and Order, has ruled on a number of motions 
from each side: 
First, the Court, finding no justifying reasons for denial, grants the Petitioner's Motion to 
Second, the State's Motion for Summary Dismissal is granted in part and denied in part. 
Taking the facts as asserted by the Petitioner, the Court finds that the Petitioner's claim of 
.withholding of exculpatory information is facially invalid under Idaho Code Section 19-2719 and 
must be dismissed. bkewise, the Petitioner's claim of prosecutorial misconduct is not material 
under the standards set forth in Hayes and Sivak and is, therefore, also dsmissed. The 
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Petitioner's claim of judicial misconduct regarding conduct during the trial is facially invalid 
under Idaho Code Section 19-2719; on the other hand, the claim of judicial misconduct at 
sentencing survives summary dismissal, but only to the limited issue of Angellina Rawsons' 
allegation of dinner statements made by Judge Reinhardt, and to the issue of whether this claim 
was known or reasonably known to petitioner prior to the filing of previous post conviction 
petitions. On this allegation, petitioner may submit no more than four interrogatory questions 
each to Hank Boomer and Randy Baldwin. Prior to submission to these individuals, petitioner 
shall submit these questions to the court for approval. 
The Petitioner's claim of denial of due process in the denial of a fair and impartial judge 
and accompanying request to reopen cases already finally litigated and appealed (or currently 
pending) is one, as a matter of law, this Court is unable to grant and is, therefore, summarily 
dismissed. The Petitioner's claim of cumulative error survives summary dismissal. Finally, 
Petitioner's claim of actual innocence is facially invalid as the evidence supporting this claim is 
waived or cumulative. 
Third, the Petitioner's Motion for Leave to Conduct Additional Discovery is granted 
within the limited bounds set forth herein. 
Fourth, the Petitioner's Motion for Leave to File Additional Affidavits and the State of 
Idaho's Motion to Strike Juror Affidavits are addressed in the table set forth herein. 
Fifth, the State of Idaho's objection to the Petitioner's Notice of Lodging is noted and the 
lodging is allowed. 
Sixth, the Petitioner's request to strike the Supplemental Brief in Support or 
Respondent's Motion for Summary Dismissal is granted. 
IT IS SO ORDERED. 
Dated this lSt day of June 2006. 
District Judge 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 1 day of.&06, I caused a true and correct 
copy of the above and foregoing instrument to be served upon the following individuals in the 
manner indicated below: 
Joan M. Fisher X U.S. Mail 
Capital Habeas Unit Hand Delivery 
Federal Defenders of Eastern Washington & Federal Express 
Idaho X Facsimile Transmission 
317 West Sixth Ave., Ste. 204 
Moscow, ID 83843 
Lawrence Wasden X U.S. Mail - 
Idaho Attorney General Hand Delivery 
Federal Express 
L. LaMont Anderson X Facsimile Transmission - 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
PO Box 83720 
Boise, ID 83720-0010 
Dated: Signed: , U.J 
g r e m  Olson, 
Deputy Court Clerk 
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) CASE NO. CV PC 2006 05139 
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) NOTICE OF INTENT NOT TO 
STATE OF IDAHO, 1 SUBMIT XN'X'ERROGATOJUBS 
1 AND RENEWED REQUEST FOR 
Respondent 1 DEPOSITIONS 
The Court's order of .Tune I,, 2006 grants petitioner the right to submit four interrogatories 
each to prosecutor Henry Boomer and Sheriff Randy Baldwin. The intexrogatolics are to be 
limited to the "alleged dinner conversation"set forth in the aftldavit of Angelina Pizmto and thc 
interrogatories must .first be submitted to the Court for approval. 
This form of discovery is inadequate and, for the following reasons, petitioner declines to 
avail himself of it and instead asks the Court for permission to conduct depositions of Mr. 
Boomer, Mr. Baldwin, and Judge Reinhardt. 
NOTICE OF INTENT NOT TO SUBMIT INTERROGATORIES 
AND RENEWED REQUEST FOR DEPOSITKONS - I 
PAGE 0311 
I. Interrogatories of a Non-Party Are Not Permitted Under Idaho Law 
LR.C.P. 33(a) allows for interrogatories to be served upon any other party. h~ Crown v. 
State Dep 'f of Agviculture,, 127 Idaho 175,898 P.2d 1086 (1995) the Court h.eld that it is 
improper to stme intenogatorics upon an individual non-party, even if that person. is employed 
by a ~orporation which is a party. The Crown court found that 'I.R.C.P. 33 (a) does not 
distinguish betwecn private corporations and governmental agenci.es. 
Given that service of interrogatories is limited to parties, it is not clear that wen if 
Pizzuto does submit interrogatories that Mr. Boomer and Mr. Baldwin can be made to answer 
them. Neither can be considered parties. Mr. Baldwin lives out of state and has xefbsed any 
communi.cation with Petitioner. Judge Boomer is no longer a prosecutor and as a sitting judge 
cannot be considered a "party." 
IJ. Interrogaton'es Will Not Serve a Useful Purpose Here Even if They Are Permitted 
Mr. Booxner was the lead prosecutor in Mr. Pizzuto's case and Sheriff Baldwin the lead 
i.nvestigating officer. They are both hostile witnesses. A severdy limited set of interrogatories 
cannot suffice to meaningfully clarify what happened at the dinner under thcse cjxcumstances. 
Depositions may be compelled by means of a subpoena on non-party witnases. 
Depositions permit more extensive and spontaneous questioning and represent a superior means 
of developing the facts. See, gmerally, Roger Haydock et al., Fundummtuls ofpretn'al Practice 
279-280,364-365 (5"' ed. 2001). 
Petitioner asks the Court for permission to subpoena to depositions Mr. Boomer, Mr. 
Baldwin and also Judge Rciohardt. This course of action will lead to a more efficient hearing , 
and a more accurate undmtanding of the underlying facts. In particular, the deposition of Judge 
NOTICE OF INTENT NOT TO SUBMIT INTERROGATORIES 
AND REMlWED REQUEST FOR DEPOSITIONS - 2 
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Rcinhardt should be allowed. Judge Reinhardt is the person who is the subject of the claim and 
I the person named by Angelinna Pizzuto as the person makiag the statements reflecting judicial 
bias. State v. Lewis, 656 So. 2d 1248 @la. 1994), the case cited and quoted by tl~e Court, 
observes that 'The need to have a trial judge testify is very limited in scope and applies only to 
factual matters that are outside tbe record." Id. at 1250. The matters on wl<ch Mr. Pizzuto 
seeks to depose Judge Reinhardt involve conduct which is outside the record and about which 
Judge Reinhardt, as the alleged actor, is the best source. 
To pcnnit the sentence of death to stand without affording Petitioner an adequate 
opportunity to develop the issue of the judge-factfinderlsentencer's bias, if further development 
is necessary, is unconstitutional under the 8th and 1 4 ~  amendments to the United States 
Constitution and comparable provisions of the Idaho Constitution. Idaho Const. Art. I, $$I., 6, 
13. 
Petitioner respecthll,y declines the Court's permission to submit four interrogatories and 
respectfully requests the Court to reconsider the Motion for Discovery as submitted. Absent said 
depositions, the h.earhg on June 25,2006 will be a 13.earing in which Petitioner has not been fully 
and fairly permitted to develop the issue w.bich the C o w  acknowledges, if true, shows that 
Petitioner was sedenccd to death. by a biased judge. 
Respectfully submitted this !MI day of June, 2006. 
Attorney for Petitioner 
NOTICE OF XNTENT NOT TO SuBMTT INTERROGATORIES 
AND RENEWED REQUEST FOR DIEPOSITIONS - 3 
CERTIFICATE OF SERVICE 
1 hereby ccrtify that on the gth day of June, 2006, J caused to be sercred a true and correct 
copy of thc hreg0in.g document by the method in.dj.cated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasdm 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital. Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-0010 
W U .  S. Mail 
- Hand Defivcry 
XXX Facsimile 
- Overnight Nail 
- Federal Express 
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JOAN M. F E E R  
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of  Eastem Washingtoll & Who 
31 7 W. Sixth St., Suite 204 
MOSCOW, ID 53843-2368 
Telephone; 208-883 -0 180 
Facsimile: 208483-1472 
msh-bonetcolg 
ROBERT B. GOMBINER 
Washington State Bar No. 16059 
Federal Public Defender's Office 
1601 Fifth Avenue, Suite 700 
Seattle, WA 98101 
Telephone: 206-553-1 100 
Facsimile; 206-553-01 20 
robert ~ombiner@,fd.arg 
lN Tm, DISTRICT COURT OF THE FOURTH JUDICIAL DISTIZICT OF THbl 
STATE OF fDAHO, IN AND FOR THE COUNTY OF ADA 
G E W D  ROSS PXZZUTO, a, 
Petitioner, 
1 
1 Case NO. CV PC 2006 05139 
) 
v. 1 
STATE OF IDAHO, 
1 MOTION FOR LIMWED ADMISSJON 
1 
Respondent j 
Utldcrsigned local cisunsol, Joan M. Fisher, petitions the Court for admission. of the 
undersigned applying counsel, Robd H. Oombiner, pmuant to Idaho Bar Commission Rule 
222, to allow him to appearpro hac vice for petitioner in these proceedings without paymtxrt of 
any fee. 
MOTION FOR LIMITED OMISSION - 1 
06/12/2006 08: 30 
20888@ 
CAP I TAL HABE* 1 T PAGE 03/01 
06/59/2006 16:29 FAX 208 65 FEDERAL PUBLIC DEFEND @lo03 
Applying counsel, Robert H, Gombinm, certifies that he is an active member; in good 
standhjg, of the bar of the State of Washington, that hc maintains the regular practice o f  law at 
zhs above-noted address as an Assistant Federal Public Defender exclusiv~ly reprcscnting 
indigent clients, and that ho is not li~ensed to practice law in the state couxts of Idaho. 
Both undersipEd cowel  certify that a copy ofthis motion has been served on all otlxz 
parties to this matter and that a copy of the notion has been provided to the Idaho State Bar. 
Local counsel, Joan Fisher, certified that the above inf~~llaticm is  true to the best of her 
knowledge, after reasonable investigation Local counsel acknowledges that her attendance shall 
be required at all court pmceedings in which applyrng counscl appears, unless spccifi~ally 
cxcused by the trial judge. 
Applying ~ounsel also pctitions the court for a waiver of the $200 fw for a limited 
appearance. Petitioner is an indiymt death row inmate wbo bas previously been grantad in formu 
pauperis status by the Idaho state courts and the United States DisMct Court ror the District of 
ldaho- Applying counsel, Robert H. Oombiner, generates no fees as a result ofhis represontation 
of petitioner. The Federal Public Defenders of the Western District of W afihgton will not seek 
any Payment !br its repmeatation of petitioner in state court. 
DATED this 9% of June, 2006. 
Local Counsel: Applying Counsel: 
Robert H. Gombiner 
MOTION FOR L W D  ADMISSION - 2 
CAPITAL HABEWIT  PAGE 04/  
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 1Z)C day of June, 2006,I caustd a true and conect 
copy of  the above and foregoing instrument to be served upon the following individuals in the 
manner indicated below: 
Joan M. Fisher 
Capital Habeas Unit 
3 17 W. Sixth Ave., Ste. 204 
Moscow, ID 83843 
Lawrence Wasden. 
Idaho Attorney General 
L. W o n t  Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-001 0 
Dated: 
MOTION FOR LIMITED ADMISSION - 3 
- U.S. Mail 
X Hand Delivery - 
Federal Ex~ress 
Facsimile Transmission - 
X U.S.Mail - - Hand Delivery 
Federal Express - 
_X Facsimile Transmission 
Signed: c / ~  /A,  200
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington, & Idaho 
31 7 West Sixth Ave., Ste. 204 
Moscow TD 83843 
Telephone: 208-883-0180 
Facsimile: 208-383-1 472 
Joan-Fisber@fd.org 
F I L E D  
NO.- 
F I L E D A ~ M . ~ ~  ------p 
IN TEFE DISTRICT COURT OF THE FOURTH JWICXAL DISTRICT 
OF THE STATE OF 1[DAEIO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR. 1 
1 
Petitioner, 1 
1 CASE NO. CV PC 2006 05139 
v. 1 
1 NOTICE OF INTENT NOT TO 
STATE OF IDAHO, 1 SUBMIT INTERROGATORIES 
1 AND RENEWIED REQUEST FOR 
Respondent. 1 DFPOSTTIONS 
The Court's ordar of June 1,2006 grants petitioner the right to submit four intexrogatolies 
each to prosecutor Henry Boomer and Sheriff Randy Baldwin. Tbe interrogatories are to be 
limited to the "alleged dinner conversation" set forth in the &davit of Angelina Pizz~tto and rbe 
interrogatories must first be submitted to the Court for approval. 
This form of discovery is inadequate and, for the followil~g reasons, petitioner declines to 
avail himself of it and instead asks the Courl: for permission to conduct depositions of Mr. 
Boomer, Mr. Baldwin, and Judge Reinhardt. - -..--- -C 
NOTICE OF W E N T  NOT TO SUBMIT INTERROGATORIES 
ANX) RENIEWR REQUEST FOR RRPOSTTTONS - I 
000529 
06/09/2006 FRI 14:36 [TX/RX NO 79711 
06/09/2006. 14:  24 CAPITAL w B w I T  PAGE E13r 
I. Interrogatories of a Non-Party Are Not Permitted Under Idaho Law 
I.R.C.P. 33(a) allows for ii~tmogatories to be served upon any oth.er party. In Crown v. 
State Dep 't of Agriculture, 127 Idaho 175, 898 P.2d 1086 (1.995) the Court held that it i s  
improper to serve interrogatories upon an individual, aon-party, even if that person is employed 
by a corporation which is a party. The Crown court found that I.R.C.P. 33 (a) does not 
distinguish between private corporations and governmental agencies. 
Given that service of interrogatories is limited to parties, it is not clear that even if 
Pizzuto does submit interrogatories that M i .  Boomer and Mr. Baldwin can be made to answer 
them. Neithcr can be considered parties. Mr. Baldwin lives out of state and 11as rcfused any 
communication with Petitioner. Judge Boomer is no longer a prosecutor and as a sitting judge 
cannot bc considered a "party." 
11. Interrogatories Will Not Sewe a Useful Purpose Here Even if They Are Permitted 
Mr. Boomer was the lead prosecutor in Mr. Pizzuto's case and Sherj.ff Baldwin the lead 
investigating ofXicer. They are both hostile witnesses, A severely limited set of interrogatories 
cannot suffice to meaningfully clarifi what happened . .  . at the dinner under these circ~unstances. 
Depositions may be ~ompeSJ.ed by mea~~s  of a subpoena on non-pwty witnesses. 
Depositions primnit more extensive and spontaneous questjonsng and represent a superior means 
of developing the facts. See, generally, Roger Haydock et al., Fundamentals of Protrial Practice 
279-280, 364-365 (sth 4. 2001). 
Peti.tioner asks the Court for pennission to sub;poena to depositions Mr. Boomer, h4r. 
Baldwin and also Judge Reinhardt. Thj,s course o f  actj.oon will Lead to a more ef ic ient hearii~g 
and a more accurate understanding o f  the underlying facts. In particular, the deposition of Judge 
NOTICE OF INTENT NOT TO SUBMIT INTERROGATORIES 
AND RENEWED REQUEST FOR REPOSITIONS - 2 
06/09/2006 FRI 14:36 [TX/RX NO 79711 
06/09/2006 14: 24 CAPITAL H A B E V I T  PAGE 041' 
Reinhardt should be allowed. Judge Reinhardt is the person who is the subject of the claim and 
the person named by Angclinna Plzzuto as the person making the statements reflecting judiclal 
bias. State 1). Lewis, 656 So. 2d 1248 (Ha. 1994), the case cited and quoted by the Coust, 
observes that "The need to have a trial judge testify i s  very limited in scope and applies only to 
factual matters that are outsjde the record," Td. at 1250. The matters on which Mr. Pinzuto 
seeks to depose Judge Relnhardt involve conduct which is outside the record and about which 
Judge Rehhardt, as the alleged actor, is the best source. 
To pcrmit the sentence of death to stand without affording Petitioner an adequate 
opportunity to develop the issue of the judge-factfindcr/sentencer's bias, if further development 
is naessary, is u~constitutional under the 8* and 1 41h amendments to the United States 
Constitution and comparable provisions of the Idaho Constitution. Idaho Const. Art. I, $91, 6, 
13. 
Petitioner respectklly declines thc Court's pennission to submit four interrogatories and 
rcspccthlly requests the Court to reconsider the Motion, for Discovery as submitted. Absent said 
deposjtjons, tile hearing on June 25,2006 will be a hearing in which Petitioner has not been fully 
and fairly pmi t t ed  to develop the issue which the Court acknowledges, if true, shows that 
Petitioner was sentenced to death by a biased judge. 
Respectfully submitted this 9th day of June, 2006. 
Attorney for Petitioner 
NOTICE OF INTENT NOT TO SUBMlT INTERROGATOMJZS 
AND RENJ3-D REQUEST FOR DEPOSITIONS - 3 
030531 
06/09/2006 FRI 1 4 : 3 6  [TX/RX NO 7 9 7 1 1  
06/09/2006 14: 24 . Z 2068w CAPITAL H A B W I T  PAGE 0 5  
CERTIFICATE OF SERVICE 
T hereby certify that on the 9* day o f  June, 2006, I caused to be served a true and correct 
copy of  the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-0010 
xXX U. S . Mail 
- Hmd Delivery 
XXX Facsimile 
- Overnight Mail 
- Federal Express 
NOTICE OF INTENT NOT TO SUBMIT l l W " l ' ~ O G A T O ~ S  
AND RENEWER RIEQUIEST FOR DEROSXTIONS - 4 
00G532 
06/09/2006 FRI 14:36 [TX/RX NO 79711 
F I L E D  
NO. 
FILED A.M. - P.M.= 
JUN 1 2 2006 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR., 
Petitioner, 
VS. 
Case No. CV PC 2006 05139 
ORDER DENYING LIMITED 
APPEARANCE AND WAIVING FEE 
STATE OF IDAHO, 
Respondent. I ,I 
- - pp 
Pizzuto's motion for limited appearance of Robert H. Gombiner in these proceedings is 
denied for the reason Rule 222 of the Idaho Bar Commission Rules does not provide for a waiver 
of the $200.00 fee to be paid to the Idaho State Bar. Furthermore, Pizzuto has not pointed the 
court to any authority to grant the waiver of an Idaho State Bar fee. 
IT IS SO ORDERED. 
Qted this 12 '~  day of June, 2006. 
Darla Williamson, District Judge 
\ ORDER DENYTYG J.JRfJTET? .APPEARANCE AND WAIVER 
CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY that on this ,& day of w006, I caused a true and correct 
copy of the above and foregoing instrument to be served upon the following individuals in the 
manner indicated below: 
Joan M. Fisher X U.S. Mail 
Capital Habeas Unit Hand Delivery 
Federal Defenders of Eastern Washington & Federal Express 
Idaho X Facsimile Transmission 
,317 West Sixth Ave., Ste. 204 
1 Moscow, ID 83843 
Lawrence Wasden 
ldaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
PO Box 83720 
Boise, ID 83720-0010 
X U.S. Mail 
Hand Delivery 
Federal Express 
X Facsimile Transmission 
Dated: 
Deputy Court Clerk 
ORDFP PFNYNG T,lrUTTTFl7,4PPFARAWE AW WAJVER 
86/12/2006 08: 33 
0 6 ~ 0 9 / 2 0 0 8  16 :29  FAX 200 5 
C W I T A L  H A W I T  
FEDERAL PUBLIC DEFE 
1 
JOAN M. FISHER 
Idaho State Bar NO. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington Rt Idaho 
3 I. 7 W. Sixth St., Suite 204 





a 0 0 2  
F I L E D  
NO. A 
FILED A.M. P.- 
- 
ROBERT H. OOMBINER 
Was-on State Bar No, 16059 
Federal Public Defender's Office 
1601 Fifth Avenue, S~ulitc 700 
Seattle, WA 98101 
Telephone: 206-553-1 00 
Facsimile: 206-553-0120 
robM ~onIbin~efd.ar5 
IN THE DISTRICT COURT OF THB: FOURTH JUDICTAL DISTIUCT OF THE 
STATE OF IDAHO, 1[N AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR, 
Pedtioner, 
1 





1 MOTION FOR LIMTTED ADMISSION 
STATE OF IDAHO, ) 
Respondent ) 
Undersigned local cbunsel, Joan M. Fisher, petitions the Court for adnlission of t h e  
~mdcrsigned applying c m e I ,  Robert H. Qombiner, pursuant to Idaho Bar Commission Rule 
222, to allow him to qpeupro  hue vice for petitioner in these proceedings wiaout payrncnt of 
any fee. 
MOTION FOR LIMITED ADMZSSXON - I 
000535 
06/12/2006 MON 0 8 : 4 5  [TX/RX NO 79751  
PAGE 03/1 
@I 003 
Applying counsel, Rabm H. Gombinsr, ccrtifiw that ht i8 an active mcmber; in good 
standiu~ of tbe bw of the State of Waehington, that ha maintaiua the regular practice o f  law at 
the abovenoted address as an Assistant Federal Public Defender exclusively representing 
indigent clients, and b t  he is not licensed to practice law in the atate courts of Idaho. 
Both u~~dersigned counsel certify that a copy of this motion has been served on all other 
parties to this matter and that a copy of the motion has been provided to the Idaho State Bar. 
Local counsel, Joan Fisher, certified that thc above infomation is  true to rhe beat of  hcr 
knowledge, aRer reasonable investigation. Local counsel. acknowledges that her attendance shall 
be required at all c o u t  proceedings in which applying counsd appaars, unless specifically 
cxcused by the trial judge. 
Applying oourrsel also petitions the court for a waiver of the $200 fke for a limited 
appearace. Petitioner is an indigent death row iamste who has previously been granted in forma 
paupe?is status by the Idaho stare courts and the United States District C o w  for tl~c District of 
Idaho- Applying caunsel, Robert H. Gombiner, generates no fees as a resuIt of his rqresentation 
of petitioner. The Federal Public Defenders of the Western District of Washin,gon will not seek 
any payment for its representation of petitioner in state court. 
DATED th is 9% of June, 2006. 
Local Counsel: 
MOTION FOR LllMITED ADMISSION - 2 
Applying Counsel: 
c Roben. H. Gombiner 
030536 
06 /12 /2006  MON 0 8 : 4 5  [TX/RX NO 7 9 7 5 1  
CAPITAL H A B E @ N I T  PAGE 041 
I HEREBY CERTIFY that on this /p day of June, 2006, I c a w d  a true and correct 
copy of the above and foregoing instrument to be semed upon the following individuds in the 
manner indicated below: 
Joan M. Fishes 
Capital Habeas Unit 
3 17 W. Sixth. Ave., Ste. 204 
Moscow, ID 83843 
Lawrmce Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capita1 Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83 720-00 10 
Dated: (a q k  
MOTION FOR LXMJTE,D ADMISSION - 3 
US. Mail 
X Hand Delivery 
Federal Express 
Facsimile Transmission 
X U.S. Mail - 
- Hand Delivery 
- Federal Express 
X Facsimile Transmission 
Signed: ~ - / A , ~ O O ~  
06/12/2006 MON 0 8 : 4 5  [TX/RX NO 79751 
F I L E D  
NO. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT O ~ U N  1 g 2006 
THE STATE OF IDAHO, IN AND FOR THE COUNTY 0 
STATE OF IDAHO, 




Case No. CV PC 2006 05 139 
ORDER MODIFYING DISCOVERY 
- 
In its exercise of judicial discretion on the discoverfissue, the court in its June 1, 2006 
decision indicated Pizzuto may submit no more than four interrogatory questions each to Hank 
Boomer and Randy Baldwin, who Rawson alleges to have been present at dinner when the 
alleged statement by Judge Reinhardt was made. The interrogatories were to go only go to the 
alleged dinner conversation. Pizzuto was to submit these questions to the court for approval 
prior to submitting the interrogatories to these individuals. 
Today, the court received by fax a Notice of Intent Not to Submit Interrogatories and 
Renewed Request for Depositions. Pizzuto has correctly pointed out to the court that 
interrogatories can not be served on an individual who is not a party to the action. The court in 
its discretion will therefore allow Pizzuto to conduct a deposition of Randy Baldwin and Hank 
Boomer. However, the discovery can only address the alleged dinner conversation. Pizzuto's 
-- 
renewed request to depose Judge Reinhardt is denied. 
IT IS SO ORDERED. 
Dated this 12' day of June, 2006. 
/ E r l a  Williamson, District Judge 
I 
ORDER h4ODIFYTNG DTSrOVERY 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ,@ day o w O 0 6 ,  I caused a true and correct 
copy of the above and foregoing instrument to be served upon the following individuals in the 
manner indicated below: 
Joan M. Fisher X U.S. Mail 
Capital Habeas Unit Hand Delivery 
Federal Defenders of Eastern Washington & Federal Express 
Idaho X Facsimile Transmission 
317 West Sixth Ave., Ste. 204 
Moscow, ID 83843 
Lawrence W asden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
,PO Box 83720 
Boise, ID 83720-0010 
X U.S. Mail - 
Hand Delivery 
Federal Express 
X Facsimile Transmission - 
Dated: L z & q ! # ~ b  
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Avn, Ste  204 





IN THE DISTRICT COURT OF rm[E FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PI ZZUTO, .TR. ) 
1 
Petitioner, 1 
1 CASE NO. CV PC 2006 05239 
v. 1 
1 MOTION TO TR4NSPORT 




COMES NOW, the above named Petitioner, by and through his attorney, Joan M. Fisher 
of the Capital Habeas Unit of the Federal Defenders of Eastern Washington and Idaho, and 
moves the Court for its Order requiring him to be transported by the Idaho Department of 
Corrections from the Idaho State Penitentiary to the Ada County Courthouse for the purpose of 
his attendance at the hearing in the above cause, set for the 2gh day of June, 2006 at 9:00 a.m. 
before the Honorable Rarla Williamson, District Judge. 
This Motion is based on the file and record herein and oral argument is not requested. 
MOTION FOR TRANSPORT - I 
Respectfully submitted this 12th day of June, 2006. 
PAGE 03/ 
Attomy for Petitioner 
CERTIFICATE OF SERVICE 
I hereby certifjr that on the 12" day of June, 2006, I caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. W o n t  Anderson 
Chief, Capital Li.tigation Unit 
Idaho Attorney General's Ofice 
Criminal Division 
P,O. Box 83720 
Boise, ID 83720-001 0 
U. S, Mail 
- Hand Deli,vety 
Facsimile 
- Ovanight Mail 
- Federal Express 
MOWON FOR TRANSPORT - 2 




JOAN M. FISHER 
Idaho State Bar No, 2854 
JUN 1 2  2006 
Capital Habeas Unit 
B 
Federal Defenders of Eastern Washington 62 Idaho 
317 West Sixth Street, Suite 204 




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR 1 CASE NO. CV PC 2006 051139 
1 
Petitioner, 1 
1 MOTION FOR 0RT)ER OF 
v. 1 INDIGENCY GND ORDER FOR 
1 WITNlESS COSTS AND FEES 
STATE OF IDAHO, 1 
) 
Respondent. 1 
bsuant to Idaho Code Sections 19-852(b)(3), 19-853 (b) and Idaho Code Section 19- 
4904, Petitioner Gerald Ross Pi-o moves this Court for an Order of Indigency and the 
immediate advancement of witness fees and costs to secure the attendance of material and 
necessary witnesses to the hearing set herein on the 2@ of June, 2006 at 9:00 am. 
For grounds, Petitioner files his Affidavit in Support of the Motion herewith. 
Wherefore, Petitioner seeks an Order: 
I. Continuing the order finding that Petitioner is indigent and entitled to costs and 
necessary expenditures; 
MOTION FOR ORDER OF aYDlGENCY ANID ORDER FOR WITNESS COST3 AND FEES -. 1 
CAPITAL HABEAS I T  e PAGE El: 
2. Ordering the advancement of necessary witness fees o f  $20.00 for one day and costs in 
the amount of .30 mile as provided under Idaho Rule of Civil Procedure Rule 
45(a)54(d)(l)(C)(3),(4) for the following witnesses: 
1. Angelinna Pimto in the amount of $1360.08. See costs itemization outlined in 
Affidavit of Cynthia Bertleson; 
2. Hon. Hemy R. Boomer, Valley County Courthouse, 219 N. Maia Street, Cascade, 
Idaho 8361 1, to appear by subpoena. See costs itemization outlined in Affidavit of Cynthia 
Bertleson; and 
3. Hon. Gwrge R. Rehhmdt, HC 67, Box 13, Grangeville, ID 83530-9502 to appear by 
subpoena See costs itemization outlined in Affidavit of Cynthia Bertleson. 
DATED this 12' day of June, 2006. 
Attorney for Petitioner 
MOTION FOR ORDER OF XNDIGXNCY ANI) ORDER FOR WITNESS COSTS AND FEES - 2 
CAPITAL HCSBEAS I T  4 
PAGE 041: 
CERTfFXCATE OF SERVICE 
I hereby certify that on the 12' day of June, 2006, I caused to be served a ttue and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
! Lawrence Wasden 
I Idaho Attorney General 
L, W o n t  Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney G e n . d ' s  Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83 720-00 10 
lJ. S. Mail 
- Hand Delivery 
XXX Facsimile 
- Ovcrnight Mail 
- Federa1 Express 
MOTION FOR ORDER OF MDlGENCY AND ORDER FOR WITNESS COSTS AND FEES - 3 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Ave., Ste. 204 
Moscow ID 83843 
Telephone: 208-883-0180 
Facsimile: 208-883- 1472 
Joan Fishem,fd.org 
C A P I T A L  PAGE 02/ 
5 :OD A . M P . M .  
ZN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF II)AH[O, IN AND FOR THE COUNTY OF ADA 




) CASE NO. CV PC-2006-05139 
v. 1 
1 




COMES NOW, Petitioner, by and through his attorney of record, Joan M. Fisher, and 
hereby lodges the following documents, to be filed upon order of this Cow: 
I .  Subpoena for Henry Boomer 
2. Subpoena for George R, Reinhardt 
Respectfblly submitted this 12' day of June, 2006. 
Attomy for Petitioner 
NOTICE OF UIDGING - I 
CAPITAL HABEAS IT 
# 
CERTIFICATE QJ? SERVICE 
PAGE 03/3 
I hereby certify that on the 12& day of June, 2006, I caused to be sewed a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
! Lawrence Wasden 
Idaho Attorney General 
L. W o n t  Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
R.O. Box 83720 
Boise, ID 83720-001 0 
U. S. Mail, 
- Hand Delivery 
Facsimile 
- Overnight Mail - Federal Express 
NOTICE OF LODGING - 2 
06/12/2006 16:32 CAPITAL H A B E W I T  
. . - .  208881Y; R E C E \ V E D  PAGE 04/ 
JOAN M. FISHER Ada county Clerk 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
3 17 West Sixth Street, Suite 204 
Moscow, ID 83843 
Telephone: 208-883-01 80 
Facsimile: 208-883-1472 
Joan_Fisher@fd.org 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, M AND FOR THE COUNTY OF ADA 











The State of Idaho to: Hon. Henry Boomer 
Valley County Courthouse 
219 N. Main Street 
Cascade, ID 8361 1 
You are hereby commanded to appear before Judge Rwla Williamson in the above 
entitled Court at the courtroom at Ada County Courthouse, Boise, Idaho, on Monday, June 26, 
2006 at 9:00 a.m. as a witness in the above entitled action. 
You are M e r  notified that if you fail to appea at the place and time specified above, 
SUBPOENA - 1 
CAPITAL H A B E e  I T  PAGE 05/ 
I you may be held in contempt of coutt and the aggrieved party may recover from you the sum of 
J 100.00 and all damages which may be sustained by your fai1.u~ to attend as a witness, 
DATED this . day of June, 2006. 
Attorney for Petitioner 
06/12/2006 16: 32 20888e CAPITAL MBEQIT PAGE 06/ - -  
AFFIDAVIT OF SERVICE 
On the day of June, 2006,I delivered a copy of the foregoing attach.d subpoena to 
Hemy Boomer and gave, if demanded, the fees for one (1) day's attendance and the mileage 
allowed by law. 
Subscribed and sworn to before m,e 
this day of June, 2006. 
-- 
Notary Public for 1dah; 
My commission expires; 
SUBPOENA - 3 
CAPITAL H A T I T  PAGE B7. 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
3 17 West Sixth Street, Suite 204 
Moscow, ID 83843 
Telephone: 208-883-01 80 
Facsimile: 208-883- 1472 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF T.HE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 










Thc State of Idaho to: George R. Rcinhardt 
HC 67, Box 13 
Grangeville, ID 83 530-9502 
You are hereby commanded to appear before Judge Darla Williamson in th.e above 
entitled Court at the courtroom at Ada County Courthouse, Boise, Idaho, on Mon,day, June 26, 
2006 at 9:00 a.m. as a witness in the above entitled action. 
You are further notified that if you fail to appear at the place and time specified above, 
you may be held in contempt o f  court and the aggrieved party may recover fmm you tbe sum of 
PAGE 8 6 i  
$100.00 a d  all damages which, may be sustained by your failure to attend as a witness. 
DATED this - day of June, 2006. 
Attorney for Petitioner 
SUBPOENA - 2 
00546E 
06/12/2006 MON 16:QO ITXIRX NO 79861 
AFFIDAVIT OF SERVICE 
PAGE 89.16 
On the day of of=, 2006, I delivered a copy of the foregoing attached subpoena to 
George R. Reinhardt and gave, if demanded, the fees for one (1) day's attendance and the 
rnileagc allowed by law, 
Subscribed and sworn to before me 
this . day of June, 2006. 
Notary Public for Idaho 
My commission expires: 
SUBPOENA - 3 
00546 F 
06 /12 /2006  MON 1F;OO ITY/RX NO 7 9 8 6 )  
CAPITAL HABEAS#T ,,, PAGE 02 
A.M 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Street, Suite 204 




IN THE DISTRICT COURT OF THE FOURTE JUDICIAL DISTRICT 
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) MOTION TO RECONSIDER 
v. ) AND TO EXPAND SCOPE OF 
1 EVIDENTIARY HEARING 
STATE OF XDAHO, 1 
1 
Respondent ) 
Petitioner by and through his attorney, Joan M. Fisher, of the Capital Habeas Unit of the 
Federal Defenders of Eastern and moves this Honorable Court to reconsider the limitations 
placed on the evidentiary bearing and to expand the scope of the hearing and permit development 
in support of the issucs beyond the hearing date n.ow set .on the 26th of June, 2006 at 9:00 a.m. 
This Motion is based upon the following: 
1. The United States Supreme Court decision in House v. Bell, - U.S.-, -S,Ct.- (No. 04- 
8990) June 12,2006) issued this date and in, which the United States Supreme Court recognizes 
that the standard for actual innocence as a gateway through otherwise procedurally defaulted 
claim. must be considered in light of the new evidence as it might affect the jury's consideration 
MOTION TO RECONSIDER AND TO EXPANI) SCOPE OF E V I D E W X  HEARING - 1 
CAPITAL HABEAS I T  
Oi PAGE 03 
viewing the record as a whole. House v. Bell, supra, slip op at 28. 
2. Additional new evidence has wme to light which establishes the State's intent to 
mislead and to coordinate the physical evidence to sapport the version of events dven by Rice at 
trial as settled upon in the negotiations with Rice's counsel, the prosecutor and the 
triasentencing judge. Sec Affidavit of Brenda Bentley. A copy of the crime scene video will 
be lodged with the Court. 
3. Thc Court's dismissal of the blood evidence because it was not new and the actual 
innocence claim because it was "untimely" is not in concert with the constitutional. standards set 
by the United Statcs Supreme Court in House v. Bell. Particularly similar to Petitioner's position 
and significantly on point, in House v. Bell, the Court noted "[tlhus whereas the bloodstains, 
emphasiz~d by the prosecution seemed strong evidmce of House's guilt at trial, the record now 
raises substantial. questions about the blood's origin." Slip at. 28. 
As Petitioner has argued but the Court has misunderstood, it is the coordination by th,e 
state through the sheriff, judge and prosecutor of the "facts" with the undisclosed plea agmement 
whkh render it  unlikely that any juror would find Petitioner guilty of thc offense as charged and 
sentmced now. 
A full and fair hearing is necessary on the issues raised by Mr. Rice's false testimony and 
the actual development of the blood evidence which is apparently inconsistent with the o&$nal 
crime scenc video. To do otherwise violatcs the principles of the due process clause under 
SchEup v. Delo as explained in Iiouse v, Bell. 
4. The evidcnce surrounding the Court's communication with the jurors dealt not with 
their verdict or thc Court's relationship with the jury but with the fact that the Court had before it 
MOTION TO RECONSIDER AND TO EXPAND SCOPE OF EVLDENTIARY HEARING - 2 
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evidence of the Petitioner's prior criminal hstory not relied upon at trial which the judgc used to 
console the jurors and which corroborates Petitioner's claim that the Court was biased and 
predisposed to death on the basis of extrajudici.al information which came to him by means oeher 
than open court. 
Wherefore, Petitioner respectfully requests the Court reconsider its Order dismissing 
Petitioner's prosecutorial misconduct claim, and consider the impact of the new evidence on thc 
record as a whole. Petitioner fiather rcquests this Court extmd the hearing to include the 
deposition of James Rice currently scheduled for July 18,2006 and to permit presentation of 
evidencc of Joy Tara, Hon. Scott Wayman, William Odom and Kay Sweeney. 
4 
DATED this day of June, 2006. 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 12& day of June, 2006, I caused to be served a true and correct 
copy of the foregoing document by the method indicated bdow, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. W o n t  Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal ,Division 
P.O. Box 83720 
Boise, ID 83720-001 0 
!/" U.S. Mail 
Hand Delivery -,. ...- S.I' Facsimile 
- Overnight Mail - Federal Express 
MOTION TO RECONSUlER AND TO EXPAND SCOPE OF EVIDENTIARY IFXEAIUNG - 4 
00C550 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Ave., Ste. 204 




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR. ) 
1 
Petitioner, ) 
1 CASE NO. CV PC-2006-05139 
v. ) 
) 
STATE OF IDAHO, ) NOTICE OF LODGING 
) 
Respondent. ) 
COMES NOW, Petitioner, by and through his attorney of record, Joan M. Fisher, and 
hereby lodges the following to be filed upon order of this Court: 
1. Copy of videotape of Herndon Homicide Scene in Support of Motion to 
Reconsider and Expand Scope of Evidentiary Hearing. 
Respecthlly submitted this 13" day of June, 2006. 
Attorney for Petitioner 
NOTICE OF LODGING - 1 
CERTIFICATE OF SERVICE 
I hereby certify that on the 13"' day of June, 2006,1 caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-0010 
-. S. Mail 
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Tb.e Court, having considered Petitioner's Motion for Order of Indigcncy and Order For 
Witness Costs and Fees and being hlly apprised of LC premises, the Motion is 
IT IS HIXE BY ORDERED that 
1. Petitioner i s  indigent and the monies for wimcss fees and casts shall be paid by t 8 e  
F. 
2. The Clerk of the Court shall cause following monies shall to be adva13,ced to secure the 
presence of the witnesses to bc called by Petitioner on Monday, June 26,2006: 
A. ANG.ELINA RA WSON: 
Alrfare froin Juneau, AK to Boise, ID: !i 965.80 
Hotel Expenses: (three nights at $73 per night plus tax) 254.28 
Food: (four days at $30 pcr day) 120.00 
Witness fees: (one day at $20) 20.00 
TOTAL: $1360.08 
ORDER OF INDXGENCY - 1 
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B. GEORGE REINHARDT: 
Mileage reimbursemmt: ($.30 per mile for 201 miles) $60.30 
Witncss Fee: (one day at $20 per day) 20.00 -
TOTAL: $ 80.30 
C. HENRY BOOMER: 
Mileage reimbursement: ($30 per mile for 108 miles) $32.40 
Witness Fee: (one day at $20 per day) -2_0 .OO 
TOTAL: $52.40 
3. h the event that tim.eIy advance payment i s  not feasible, said fees and costs if 
advanced by the Federal Defenders of Eastern Washrngton and Idaho shdl, be reimbutsed. upon 
submission of the appropriate invoiccs and/or affidavits of advance payment. 
DATED this ,/ 3 day of June, 2006. 
Hon. Darla Williamson 
District Judge 
ORDER OF rnIGENCY - 2 
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) MOTION TO CONTINUE OR 
BIFURCATE 
1 EVIDENTMRY HEARING 
STATE OF XDAHO ) 
Petition1;;r by and through hs attorney, Joan M. Fisher, of the Capital Habeas Unit and 
moves this Honorable Court to continue the evidentiary hearing set for June 26,2006 at 9:00 
am. In the alterruzative, Petitioner requests the evidentiary hearing be bifurcated to permit the 
taking of depos:t;ions permitted by Court Order on June 13th notice of which was received the 
afternoon of JWle 14,2006. 
Grounds and reasons for said Motion is to permit Petitioner to conduct the depositions of 
Henry Boomer a ad Randy Baldwin. 
Further E etitioner's counsel is advised the Mr. Baldwin resides in the state of Arizona and 
MOTION TO 4FONTINUE OR BIFURCATE EVIDENTIARY HEARING - 1 
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thus schedulirg said deposition prior to the hearing now set is impossible. It is the 
undersigned's understanding that counsel for the State has received informtion that Mr. Baldwin 
is in Afghania~an, Petitioner's information received by investigator, Brenda Bentley from Skott 
MeUor, Sherif ?of Idaho County was that Mi-. Baldwin did not go to Afghanistan as Baldwin was 
apparently attttmpting to do. Further, as  previously presented to the Cowt at the scheduling 
conference, Pb titioner's counsel is out of the country &om June 18-June 23,2006 and thus 
depositions c w o t  possibly be scheduled and conducted prior to the hearing date. 
Petitiox er has contacted counsel for Respondent who agrees that there is insufficient time 
to conduct the :lepositions prior to the hearing but nonetheless object. to either a continuance or 
bifkcation. 
Petition-=r has diligently pursued preparation for the hearing and does not seek the 
continuance fo-r purposes of delay. Counsel affirmatively asserts that in light of the court order 
entered permitbng depositions, extraordinary circumstances exist to permit extension of time for 
the disposition wf the Post-Conviction under 1 9-27 19. 
To go fiarward with the hearing without permitting the depositions prior thereto will deny 
Petitioner his dl!-e process rights to a full and fair opportunity to prosecute the pending claim. 
Petitioner further requests expedited argument on the matter telephonicalIy on June 15 or 
the morning of 3une 16, or in person if held afier 2:00 p.m. on Friday, June 16. 
DATED this 15" day of June, 2006. 
JOAN M. FISHER 
Attorney for Petitioner 
MOTION TO CV ONTINUE OR BIFURCATE EVIDENTIARY HBARUVG - 2 
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CERTIFICATE OF SERVICE 
I herek y certify that on the 15' day of June, 2006, I caused to be served a true and correct 
copy of the foregoing document by FAX and hand delivery to: 
L. Larnont Awderson 
Chief, Capital Litigation Unit 
Idaho Attornq * General's Office 
Criminal Divit ion 
P.O. Box 837:10 
Boise, 1D 8372 0-0010 
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JOAN M. FISHER 
Idaho State B ~ I  No. 2854 
Capital Habeas Unit 
Federal Defendm of Eastern Washington & Idaho 
3 17 West Sixth I Street, Suite 204 
Moscow, ID 83 3343 
208-883-4484- 
208-883-1472 
Joan FisherG3; l.orrr 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
0. THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROS 3 PIZZUTO, JR. ) 
1 CASE NO. CV PC 2006 05 139 
I 'etitioner 1 
VS. 
) 
1 MOTION TO CONTINUE OR 
BIFURCATE 
1 EVIDENTIARY HEARING 
STATE OF ID1 LHO \ J 
1 
I tespondent 1 
1 
Petitioner by and through his attorney, Joan M. Fisher, of the Capital Habeas Unit and 
moves this Hon arable Court to continue the evidentiary hearing set for June 26,2006 at 9:00 
a.m. In the alte~native, Petitioner requests the evidentiary hearing be bihrcated to parnit the 
takmg of depos tions permitted by Court Order on June 13th, notice of which was received the 
afternoon of Jul ie 14,2006. 
Ground: and reasons for said Motion is to permit Petitioner to conduct the depositions of 
Henry Boomer md Randy Baldwin. 
Further 'etitioner's couosel is advised the Mr. Baldwin resides in the state of Arizona and 
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---- - -  
08/15/2006 1 2 : 4 5  FAX 2083881757  FEDERAL DEFENDERS 
7 ? 6 
thus schedulinr said deposition prior to the hearing now set is impossible. It is the 
undersigned's 1 nderstanding that counsel for the State has received information that Mr. Batdwin 
is in Afghanist;.n, Petitioner's information received by investigator, Brenda Bentley fiom Skott 
Mellor, Sherifi of Idaho County was that Mr. Baldwin did not go to Afghanistan as Baldwin was 
apparently attel ,~pting to do. Further, as previously presented to the Court at the scheduling 
conference, Pel, tioner's counsel is out of the country Itom June 1 &June 23,2006 and thus 
depositions canaot possibly be scheduled and conducted prior to the hearing date. 
Petition :r has contacted counsel for Respondent who agrees that there is insufficient time 
to conduct the c..epositions prior to the hearing but nonetheless objects to either a continuance or 
bikeation. 
Petition :r has diligently p m e d  preparation for the hearing and does not seek the 
continuance for purposes of delay. Counsel affirmatively asserts that in light of the court order 
entered permittpug depositions, extraordmary circumstances exist to permit extension of time for 
the disposition $of the Post-Conviction under 19-2719. 
To go fr.rward with the hearing without permitting the depositions prior thereto will deny 
Petitioner his dlie process rights to a full and fair opportunity to prosecute the pending claim. 
Petitionvr further requests expedited argument on the matter telephonically on June 15 or 
the morning of une 16, or in person if held after 2:00 p.m. on Friday, June 16. 
DATED k s  15 day of June, 2006. 
" JOAN M. FISHER 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
I here@, certify that on the lSth  day of June, 2006, I caused to be served a true and correct 
copy of the forc going document by FAX and hand delivery to: 
I L. Lamont Anc,erson Chief, Capital 3 itigation Unit 
Idaho Attorney General's Office 
Criminal Divis~ on 
I P.O. Box 83721 1 
Boise, ID 83 721 1-00 10 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR., 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent. 
Case No. CV PC 2006 05 139 
MEMORANDUM DECISION 
AND ORDER ON PETITIONER'S 
MOTION TO RECONSIDER, TO 
EXPAND SCOPE OF EVIDENTIARY 
HEARING AND MOTION TO CONTINUE 
OR BIFURCATE HEARING 
Before the Court is Petitioner's Motion to Reconsider and to Expand Scope of 
Evidentiary Hearing. On this date, Petitioner has also filed a Motion to Continue or Bifurcate 
Evidentiary Hearing. 
Motion to Reconsider and to Expand Scope of Hearing 
In this request, the Petitioner argues that the Court's dismissal of the majority of the 
Petitioner's claims was incorrect in light of the standard set forth in the House decision, a U.S. 
Supreme Court case decided the same day as the Motion was filed. (See House v. Bell, No. 04- 
8990, --- S.Ct. ---, 2006 WL 1584475 (2006)). 
The Petitioner's argument distills to the following: A conspiracy of the prosecution, the 
judge, and the sheriff in the case resulted in tainted and manipulated "blood evidence" that the 
'prosecution relied heavily upon in its case and without which no juror would be likely to find the 
Petitioner guilty. This notion was considered, and rejected, by this Court in its previous 
Memorandum Decision. To support his request of this Court that it reconsiders, the Petitioner 
presents the following two points. First, the Court "misunderstood" that the "coordination by the 
state through the sheriff, judge and prosecutor of the 'facts"' constituted a violation of the 
constitutional standards, as reiterated in House. Second, there is new evidence, in the form of a 
MEMORANDUM DECISION AND ORDER 000581 
ON PETITIONER'S MOTION TO RECONSIDER 
crime scene video that supports the Petitioner's theory of conspiracy. On the basis of these 
arguments, the Petitioner argues that the Court should: 
reconsider its Order dismissing the Petitioner's prosecutorial misconduct claim, 
and consider the impact of the new evidence on the record as a whole. Petitioner 
further requests this Court extend the hearing to include the deposition of James 
Rice currently scheduled for July 18, 2006 and to permit presentation of evidence 
of Joy Tara, Hon. Scott Wayman, William Odom and Kay Sweeney. 
(Motion to Reconsider, at 3). 
LEGAL STANDAKD: 
Rule ll(a) (2) (B) allows parties to a lawsuit to move a court to reconsider an 
"interlocutory order any time before entry of final judgment but not later than fourteen (14) days 
after the entry of the final judgment." Idaho R. Civ. P. l l(a)  (2) (B). On a motion for 
reconsideration, "the trial court should take into account any new facts presented by the moving 
party that bear on the correctness of the interlocutory order." Couer d'Alene Mining Cov. v. First 
Nat'l Bank, 118 Idaho 812, 823, 800 P.2d 1026, 1037 (1990). The party moving the court for 
reconsideration bears the burden of bringing these new facts to the attention of the court. Id. 
ANALYSIS: 
The Petitioner continues his refrain of foul play with regard to the "blood evidence," 
which is intended to substantiate his claim of prosecutorial misconduct. The Court previously 
rejected argument based on the blood evidence because it found these claims to have been 
cumulative or waived. For the following reasons, the Court denies Petitioner's present Motion to 
Reconsider that ruling. 
1. The New Evidence has been Waived under Idaho Code Section 19-2719 
In support of his Motion, Petitioner discusses new evidence in the form of a crime-scene 
video, which he claims "establishes the State's intent to mislead and to coordinate the physical 
evidence to support the version of events given by Rice at trial as settled upon in the negotiations 
with Rice's counsel, the prosecutor and the triaysentencing judge." (Motion to Reconsider, at 2). 
Missing from Petitioner's Motion, however, is any discussion of how this video evidence is not 
waived under Idaho Code Section 19-2719. In fact, the Petitioner appears to concede this point, 
MEMORANDUM DECISION AND ORDER 
ON PETITIONER'S MOTION TO RECONSIDER 
000562 
- 2 -  
instead arguing that this video, taken as part of the broader category of "blood evidence" should 
not be considered procedurally defaulted under his reading of House v. Bell. 
Thus, application of the tests set forth in House will control whether this addition to the 
blood evidence category should be considered by the Court. If House applies, then the Court 
must consider the blood evidence anew; if it does not apply, then the crime-scene video evidence 
is waived under Idaho Code Section 19-27 19. 
2. The Present Facts Do Not Rise to the Level of a Violation of the House Standard 
The Petitioner relies heavily on House, which he claims is "[p]articularly similar to 
Petitioner's position and significantly on point" (Motion to Reconsider, at 2), in order to show 
that this Court's previous decision was incorrect. The holding in House deals with the standard 
that otherwise defaulted claims of actual innocence must satisfy in order to survive a procedural 
challenge, setting forth the following test: "[P]risoners asserting innocence as a gateway to 
defaulted claims must establish that, in light of new evidence, 'it is more likely than not that no 
reasonable juror would have found petitioner guilty beyond a reasonable doubt."' House, at *4 
(emphasis added) (citing Schlup v. Delo, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995)). 
To make this showing is a burden on the petitioner, and this new evidence is applied such that 
the court is "to assess how reasonable jurors would react to the overall, newly supplemented 
record" (Id.). 
The facts in House, while in the general orbit of proof by forensic evidence, are easily 
distinguished from those in this Petitioner's case. In House, forensic evidence was the only 
significant link between House and the victim, and the prosecution relied heavily upon it in order 
to reach a conviction. Indeed, semen found on the clothes and undergarments of the victim was 
described at the trial as belonging to Mr. House, and the fact of this evidence was the lynchpin 
for establishing motive and the aggravating factors that resulted in House's death sentence. 
Later, DNA testing revealed that the source of the semen was not House, but that it had come 
from the victim's husband. Meanwhile, other blood evidence, including blood from the victim, 
was in such "disarray" that reasonable jurors could not significantly rely upon it. 
Under these facts, the Supreme Court held that while other circumstantial evidence 
remained that could lead to an inference of guilt, where the forensic evidence was either 
disproven or in disarray, "no reasonable juror viewing the record as a whole would lack 
reasonable doubt." House, at "20. As a result, while the evidence presented was insufficient to 
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allow the Supreme Court to state at that procedural junction that actual innocence would render 
execution unconstitutional, the Court found that House had satisfied the "gateway standard" of 
Schlup and remanded the case for hearing on House's otherwise procedurally defaulted 
constitutional claims. 
While forensic evidence provided the link between the accused and the victim in House 
and was heavily relied upon in that case by the prosecution, such was not the case in the present 
matter. In House, the victim's corpse was hidden and there was no eyewitness testimony linking 
House to the murder beyond that House's car had been parked in a location near where the 
corpse was eventually found. In the present case, there is significant eyewitness narrative that 
directly links Pizzuto not only to the location of the murders but also to the murder weapon and, 
ultimately, the killings. Indeed, it was narrative testimony inclulng that of Rice and Odom- 
not the forensic evidence-that the prosecution significantly relied upon to obtain Pizzuto's 
conviction. 
Furthermore, and more significantly, in House there was clear and established evidence 
proving that the forensic evidence at trial was erroneous and House was not the source of the 
semen. In this case, much of the evidence cited by Pizzuto appears to have been presented to the 
jury at trial, whose charge as fact-finder was to determine reliability and authenticity. All the 
additional evidence that has been cited by the Petitioner, including myriad character attacks on 
Sheriff Baldwin and this new crime-scene video, amounts to nothing more than unsubstantiated 
and irrelevant supposition. On this state of the record, there is simply no reason to believe that 
no reasonable juror would have found that Pizzuto was guilty beyond a reasonable doubt. 
Therefore, the evidence asserted by the Petitioner fails the requirements set forth in 
House and is, as a result, procedurally defaulted by waiver under Idaho Code Section 19-2719. 
I1 
Motion to Continue or Bifurcate Evidentiary Hearing 
The court held a telephone conference with counsel for the Petitioner and State on June 
15, 2006 by telephone on this motion. Petitioner requests to continue the June 26, 2006 hearing 
so that he can conduct the depositions of Henry Roomer and Randy Baldwin. The court in its 
discretion has permitted these discovery depositions. Petitioner claims that depositions prior to 
the hearing are impossible to accomplish because his counsel will be out of the country from 
dune 18 to June 23, 2006. I.C. 19-2719 (7) sets a 90 day time limit for the hearing of the post- 
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conviction challenge, which the court can extend only upon a showing of extraordinary 
circumstances. I.C. 19-2719(8). The discovery permitted by the court is limited to a dinner 
conversation. Petitioner's attorney advised the court that the deposition of Hank Boomer likely 
will not be needed. Petitioner still wants to take the deposition of Randy Baldwin. The 
deposition should be short as it would be limited to the dinner conversation. Petitioner has ten 
days from today to have this deposition taken. If petitioner's attorney is not available, an 
attorney from her office should be able to conduct the deposition of Randy Baldwin. 
1 The court does not find extraordinary circumstances to continue the hearing 
CONCLUSION: 
Petitioner's Motion to Reconsider and to Expand Scope of Evidentiary Hearing is denied. 
Petitioner has failed to show why video evidence of the crime scene has not been waived under 
Idaho Code Section 19-2719. Rather than arguing waiver, Petitioner's asserts that the video, 
taken within the general category of "blood evidence," is saved under the exception to the 
procedural default rule set forth in House. The Court rejects this proposition-while the cases 
are superficially similar, the prosecution in this case did not rely heavily on forensic evidence as 
was the case in House. Instead, this prosecution relied on narrative testimony from a variety of 
witnesses in order to secure Pizzuto's conviction. Therefore, the "blood evidence" provides no 
reason to believe that no reasonable juror would have found the Petitioner was guilty beyond a 
reasonable doubt, thus failing the House test, 
Petitioner's Motion to Reconsider and to Expand Scope of Evidentiary Hearing is denied. 
Petitioner's request to continue or bifurcate evidentiary hearing is denied. The court fails 
to find extraordinary circumstances to do so. 
IT IS SO ORDERED. 
Dated this 15'~ day of June 2006. 
- - 
Darla s . ~  i l l iamson 
District Judge 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this day of June 2006, I caused a true and correct 
copy of the above and foregoing instrument to be served upon the following individuals in the 
manner indicated below: 
Joan M. Fisher U.S. Mail 
Capital Habeas Unit Hand Delivery 
Federal Defenders of Eastern Washington & Idaho Federal Express 
3 17 West Sixth Ave., Ste. 204 Facsimile Transmission 
Moscow, ID 83843 
Lawrence Wasden 
Idaho Attome y General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
PO Box 83720 
Boise, ID 83720-0010 
U.S. Mail 
Hand Delivery x. Federal Express 
Facsimile Transmission 
Deputy Court Clerk 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
VS. 
STATE OF IDAHO, 
GERALD ROSS PIZZUTO, JR., 
Petitioner, 
Respondent. I 
Case No. CV PC 2006 05 139 
AMENDED ORDER LIMITED 
APPEARANCE AND WAIVING FEE 
This case is a death penalty post conviction action. The defendant is indigent and 
represented by a federal public defender. 
Based upon the Motion for Limited Admission Pro Hac Vice with the request that the 
court waive the $200.00 fee to be paid to the Idaho State Bar, the court has now contacted the 
Idaho State Bar and understands that they will allow the waiver of the fee upon Order of the 
court. Therefore, the court amends its Order Denying Limited Appearance entered June 12, 
2006, by now granting the Motion for Limited Admission Pro Hac Vice of Robert H.  Gombiner. 
The Idaho State Bar shall waive the $200.00 fee. 
IT IS SO ORDERED. 
Dated this 1 6 ~  day of June 2006. 
Darla S. Williamson 
District Judge 
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I HEREBY CERTIFY that on this & day of June 2006, I caused a true and correct 
copy of the above and foregoing instrument to be served upon the following individuals in the 
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Joan M. Fisher 
# 
U.S. Mail 
Capital Habeas Unit Hand Delivery 
Federal Defenders of Eastern Washington & Idaho ,K Federal Express 
317 West Sixth Ave., Ste. 204 Facsimile Transmission 
Moscow, ID 83843 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
PO Box 83720 
Boise. ID 83720-0010 
Idaho State Bar 
525 W. Jefferson St. 










Deputy Court Clerk 
MEMORANDUM DECISION AND ORDER 030568 
ON PETITIONER'S MOTION TO RECONSIDER 
- 2 - 
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LAWRENCE O. WASDEN 
Attorney General 
State of Idaho 
Q. NO. -- 2 4 0  P. 2 FILCILJ P M .  - s- 
STEPHEN A. BYWA733R 
Dquty Attorney General 
Chief, Criminal Law Division 
L. W O N T  ANDERSON, ISB #3687 
JESSICA M. LORELLO, ISB #6554 
Deputy Attomeys General 
Criminal Law Division 
Capital Litigation Unit 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 3344539 
Attorneys for Respondent 
IN THE DISTRICT COURT OF TEE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR TEE COUNTY OF ADA 





1 MOTION TO TAKE7 TESTIMONY 
1 OF EARL M. DAVIS, JR., VIA 






COMES NOW, L. LaMont Aadersan, Deputy Attorney General, Chief, Capital 
Litigation Unit and Special Prosecuting Attorney for Idaho C o r n ,  State of Idaho, and 
does hereby moves for an order authomg the taking of video teleconference testimony 
of Ear]. M. Davis, Jr, The basis of the state's motion i s  contained in the affidavit of  L. 
MO211ON TO TAKE ~ S m O N Y  OF EARL M. DAVXS . Y U  YlDEO 
CONFERENCXNO - I 
030569 
J U N .  19. 2006 4:27PM WTNY B E N  CRIMDIV 
I ~ LaMont Anderson, filed June 19,2006, and incorporated herein. 
DATED this 19' day of June, 2006, 
~ e p u t 1 1 1 e ~  General and 
Spmal J?rosecuthg Attorney 
For Idaho County 
M O n N  TO TAKE TESTIMONY OF EARL M. DAMS. JR., tza ZIVEO 
CONFERENCZVG - 2 
JUN. 19.  2 0 0 6  4 : 2 7 P M  NTY G E N  CRIMDIV 
a 'b NO. 2 4 0  P. 4 
CERTJWICATE OF SERVICE 
I HEREBY CERTIFY That on or about the 19& day of June, 2006, I caused to be 
served a true and correct copy of the foregoing document by the method indicated below, 
postage prepaid where applicable, and addressed to the following: 
Joan M. Fisher - U.S. Mail 
Federal Defenders of Bastem Washington - Band Delivery 
& Idaho - Overni&t Mail 
3 17 W. 6' Street, Suite 204 Facsimile 
MOSCOW, ID 83843 X (208) 883-1472 - 
- Electronic Couxt Filing 
~eputy  ~ t t e & e ~  General 
Chiec Capital Litigation Unit 
MO27ON TO TaKE 2l?SZ?MONY OF EARL M DAES 'S.., tZ4 VIDEO 
CQNFEmNCNG - 3 
0005'71 
,?....itN.~?i~. 21:)1;)6 9 : 4 1 A M  UTNY G E N  CRIMDIV 
LAWRENCE G. WASDEN 
Attorney General 
State o f  Idaho 
STEPHEN A. BYWATER 
Deputy Attorney Geaeral 
Chief, Criminal Law Division 
NO. 2 4 6  F. 2 / 1 { :  
L. LaMONT ANDERSON, ISB #3687 
JESSICA M. LOELLO, ISB #6554 
Deputy Attorneys General 
Criminal Law Division 
Capita1 Litigation Unit 
P-0. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-4539 
Attorneys for Respondent 
IN THE DISTRICT COURT OF THE FOURTH JUDXCTAL. DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
G E W D  ROSS PIZZUTO, JR., 1 Case No. CV PC-2006-05 139 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
1 
1 MOTION TO TAKE VIDEO 
) DEPOSlTION OF EARL. M. 
1 DAVIS, JIL, AND SUBMIT IN 
1 LEU OF L~VE TESTIMONY 
) 
1 
COMES NOW, L. m o n t  Anderson, Deputy Attorney General, Chief, Capital 
Litigation Unit and Special Prosecuting Attomey for Idaho County, State of Idaho, and 
does hereby move this Court for an order authorizing the taking of the video deposition 
of Earl M. Davis, Jr. and submit the deposition in Iieu of live testimony at the evidentiary 
hearing in the above captioned case scheduled for June 26,2006. The basis of the state's 
MOTION TO TAKE VlDEO DEPOSITION OF EARL M. DAVIS, JR., AND SUBMIT IN 
LIEU OF LIVE TESTIMONY - 1 
./ L i ; 
.. 4 .  ILL 2 / 1 ,  2Ii1jb 9 : 4 1 A M  
I 6ATNY G E N  CRIMDIV e NO. 2 4 6  p 3 / l i l  
mobon is contained in the affidavit of L. LaMont Anderson, filed June 20, 2006, and 
incorporated herein. 
DATED this 2 0 ~  day of ~une, 2006. 
s P e F u - & n g  Attorney 
For daho County 
MOTION TO TRKE ?T,.EO DEPOSmON OF EARL M. DAlX$ JR., AND SUBMIT IN 
LIEU OF LNE TESmONY - 2 r\ r 0 ~ 0 ~ 7 3  
06/20/2006 TUE 0 8 : 4 9  [TXIRX NO 8 0 4 6 1  
.. 1. .Ill!, 21:~. 2i:i135 9 : 4 1 A M  
h a  6 A T T N Y  G E N  CRIMDIV NO. 2 4 6  P, 4/\ (:I 
CERTIlFICATE OF SERVICE 
1 HEREBY CERTIFY That on or about the 2oth day of June, 2006, I caused to be 
served a true and correct copy of the foregoing document by the method indicated below, 
postage prepaid where applicable, and addressed to the following: 
Joan M. Fisher - U.S. Mail 
Federal Defmders of Eastem Washington - Hand Delivery 
& Idaho - Overnight Mail 
31 7 W. 6" Street, Suite 204 Facsimile 
Moscow, D 83843 X (208) 883-1472 - 
- Electronic Court Filing 
DFmmey . ief, Capital Litigation Unit 
MOTION TO TlLKE V '  DEPOSITION OF EARL M. DAVIS, JR., AND S U .  LV 
LJEU OF LIVE TESTIMONY - 3 C3G574 
!UN. 20, 2l j i \6  9 : 4 2 A M  &TNY G E N  CRIMDIV NO. 246 F'. 1 t:li"\l 
NO. 
AM. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 





vs. 1 ORDER GRANTJNG 
1 RESPONDENT'S MOTION TO 
STATE OF DAHO, 1 TAKE W E 0  DEPOSITION OF 
1 EARL M. DAVIS, JR., AND 
Respondent. 1 SUBMIT IN LIEU OF LWE 
1 TESTIMONY 
Being duly advised, the Court gxants tbe state's Motion to Take Video Deposition 
of Earl. M. Davis, Jr., and Submit in Lieu of Live Testimony. The paties shall coordinate 
the taking of the video deposition of  Earl M. Davis, Jr., such that it is completed prior to 
the evidentiary hearing scheduled for June 26,2006, which shall then be submitted in lieu 
of Mr. Davis's live testimony at the evidentiary hearing. 
DATED this a day of June, 2006. 
ORDER GRANTNG RESPONDENT'S MOTION TO TXKE VLDEO DEPOSITION OF 
E '  M.DAVIS, JR, A2VD SUBMITINLEU OF LIVE TESTLMONY - 1 
& - ; ( L ( f ~ & b i ~ j ~ ~  , 0 6 / 2 0 / 2 0 0 6  TUE 0 8 ~ 4 9  ITX/RX NO 80461 
JUN. 2 0 .  2 0 0 6  4 : 3 2 P M  WTNY G E N  CRlMDlV 
t 
LAWRENCE G. WASDEN 
Attorney General 
State o f  Idaho 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
., NO. 2 5 9  P. 2  
ALED F 
AU, P.M. 
JUN 2 0 2006 
cL DAVID 
..-c#&= 
L. LaMONT ANDERSON, ISB #3687 
JESSICA M. LOFZLLO, BB #6554 
Deputy Attorneys General 
Criminal LAW Division 
Capital Litigation Unit 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-4539 
Attorneys for Respondent 
IN THE DISTRICT COURT OF THl5 FOURTH JUDICIAI, DISTIUCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




VS . 1 ) NOTICE OF TAKING 
) DEPOSITION OF EARL M. 




TO: PETITIONER, GERALD ROSS PXZZUTO, JR, AND PETITIOMERyS 
ATTOIRNIEYS OF RECORD, JOAN M. FISHER AMD ROBERT H. 
GOMBINER 
PLEASE TAKE NOTICE that the Respondent, State of Idaho, by and through the 
Office o f  the Idaho Attorney General, will take testimony on oral examination of  EARL 
M. DAVIS, JR, before a notary public and court reporter, or before some other officer 
authorized to administer oaths, on June 22,2006, be,oianing at 10:OO a. in a conference 
JUIJ. 20. 2006 4:32PM WTNY GEN CRlMDIV * NO. 259 P. 3 
room of  C & C Court Reporting, 272 East 8" Avenue, Eugene, Oregon, at which time 
and place you are notified to appear and take part in the deposition as you may deem 
proper. 
DATED this 20" day of June, 2006. 
Deputy ~ t t o r n e ~ w  
Special PrF&ng ~ttorney 
For Idaho ounty 
NOTICE OF TXHNG DEPOSflION OF ERRL. M. DA JR. - 2 
JUN. 20. 2 0 0 6  4 : 3 2 P M  WTNY GEN CRIMDIV 
1 * NO. 2 5 9  P. 4 
CERTIFICATE OF SERVIClE 
I HEREBY CERTIFY That on or about the 2 0 ~  day of June, 2006, I caused to be 
served a true and correct copy of the foregoing document by the method indicated below, 
postage prepaid where applicable, atld addressed to the following: 
Jom M. Fisher U.S. Mail - - ~ - - - . . . .. 
Federal Defenders of Eastern Washington - Hand Delivery 
& Idaho - Overnight Mail 
3 17 W. 6' Street, Suite 204 Facsimile 
MOSCOW, ID 83843 X (208) 883-1472 - 
- Electronic Court Filing 
Robert Gombiner - U.S. Mail 
Federal Public Defender's Office - Hand Delivery 
1601 Fifth Avenue, Suite 700 - Overnight Mail 
Seattle, WA 98101. - X Facsimile (206) 553-0120 
- Electronic Court Filing 
NOTTCE OF T X W G  DEPOSITION OF E4RL M DA YIS, JR. - 3 
JOAN M. FISHlER 
CAPITAL WBE@IT PAGE 0 
- 5 -  lur, P.M. 
Idaho State Bar No. 2854 
' Capital Habeas Unit 
Federal Defenders of Emstern Washington & Idaho 
317 West Sixth Ave., Ste. 204 







11 11 Third Avenue, Suite 1100 
Seattle WA 98101 
Telephone: 206-553-1 00 
Facsimile: 206-553-0120 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF TRE STATE OF IDAHO, IN GND FOR THIE COUNTY OF ADA 
GERALD ROSS PXZZUTO, JR. ) 
1 CASE NO. CV PC 2006 05139 
Petitioner, 1 
1 RESPONSE TO MOTION TO TAKE 
v. 1 VIDEO DEPOSITION OF EARL M. 
1 DAVIS, JR, AM,  SUBMIT IN LIEU 
STATE OF IDAHO, 1 OF LIVE TESmMONY 
1 
Respondent. 1 
Petitioner opposes the State's motion to take a video deposition of Earl M. Davis Jr. and 
to submit the deposition in lieu of live testimony at the hearing scheduled for June 26,2006. 
This  request comes far too late in the proceedings, is unduly burdensome, and is not 
supported by any showing of good cause. 
h Angelinria Rawson's affidavit, which was 6led with the Court and served on the State 
MOTION FOR TRANSPORT - 1 
C A P I T A L  HAB WIT PAGE 03 
in November of 2005, Ms. Rawson states that Mr. Davis provided hex with drugs when she was 
in Idaho to testa at the proceedings regarding her brother, petitioner Gerald Pizzuto. See, 
affidavit, paragraphs 8 and 9. 
The &idavit submitted in sulpport o f  the State's motion to take a video deposition alleges 
that at some unspecified time, "investigation conducted by the Idaho Attorney" General. Office" 
' indicates that Ms. Rawsot1 alleges that Mr, Davis was present at the dinner meeting which i s  the 
subject of the forthcoming hearing. 
The State claims that Mr. Davis' testimony is "critical" to the State's case. Kt also claims 
that Mr. Davis' difficulties in traveling with his dog and his employment in some unspecified 
=pacity st a Confermce Center makes it too difficult for Mr. Davis to attend the heating in 
person. 
The State offers no explanation as to why it has waited until three working days before 
the hearing to move for a deposition. This failure is notable given that the State has been aware 
for many months that Mr. Davis was a potential witness and has known for several weeks that a 
hearing was scheduled on June 26,2006. 
The State offers only weak reasons for Mr. Davis not being able to attend the hearing. 
If pet care and employment were deemed sufficient reasons to excuse attendance at court 
proceedings, live testimony would be the exception and not the d e .  Moreover, even if these 
were valid reasons, the State does not explain why the problems could not have been overcome 
wit11 planning. 
The affidavit o f  Mr. Anderson claims that Mr. Davis' testimony is critical if "Ms. 
Rawson testifies as anticipated" but complains that the State has been unable to 'bconfm" her 
MOTION FOR TRANSPORT - 2 
OvY,,OO//TBy% , i 5 i i 2 ~ ~ x  206 2088w5 CAPITAL  ME^^ FEDEHRL PUBLIC DEFEN 86/2~/zea6 LS:EI~  2mea 2 CAPXTAL HABEAS PAGE 04 #001/001 PAQ 02/0: 
ttstimony because of bw alleged la& afcoopemtiw On May 30,2006, Ms. Joan Fisher seat 
' Mt, Anderson a ldtm hfbrming W. Anderson that Ms, on had r e q W  &at the Idaho 
Attorney Geaeml ar its ixrvestigatm not spcak ta her irmfcmdly and thst a ckjmsition was the 
+ r n ~  doommunicatiox~ fi sw ncv* moved to d q a ~  ~ s .  ~nwoon' 
It d d b e  unduly -me ta q u k  caunssrl to travel to Euepm6, Oregon on W d y  
a moment's notice ta attend thc ppbsed deposition The State ehould not be able to craate s u ~ h  
a butden merely bsclruse it did not sct in a timely fluhion to either mat Mr. Davi~' ~ C O  
w arrangb for an al tedve.  
Fur the Wgoing reasans, the state's rcqmst to depose Davis &odd be denied 
Respac$uly submitted this 12th day of June, 2006. 
Atromsys fbr Petitioner 
At thb Iga  junctm, apeGktly given the &ady scheduled depdou  o f b d y  
Bald* in m n a  on Friday, June 23, (summing service of a subpoena on BaIdW), w 
dspoddm dAngeliana ltawsc~n should bc commmced by this wm, ifthe State so regues&. 
Aay sucb request should ba d y  njectcd, as the S t a ~  hm been &OI.JF in its +tempts to 
schaMe dnpositim- Having had wfice of our wilJingacss ta  coo^ and schedule a 
deposition of - h a  R a m  since Mag, 30, any such offon at Ois poimpoms gmat M b i p  
~a~~~~~~tbet-~bdjlUtifioQ~~&eoth,~~~dp~~fwhddsatimy 
he* SLre ADgc1it.m Ibw~on will be pmmtaod tssk@hg in coua w Iwe 26, tb. Stuo 
wil l  hwc the 0-9 to m a s e e  bs. Ths S M ~  carmot show 8IP&fmt pmjdce b m  
~WXIS to depase hs fim to h a  htarlag ~ ~ t i m o n y ,  when the thm weck delay in swMg a 
dtpostion (Ifoxte is actudy mght) Is ~ o n a b l o  aad cdrdy rhr: State's Wt. 
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ICATE OF SERVICE 
I hereby certify that on the 20" day of June, 2006, I caused to be served a true and correct 
copy of the foregoing document by the method indicated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. LaMont Anderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-0010 
xll U.S.Mail - - Hand Delivery 
r ( ~  Facsimile 
- Overnight Mail 
- Federal Express 
MOTION FOR TRANSPORT - 4 
.!Uk. 2 : ,  ? i t06  3 : 4 9 F M  & G E N E R A L  C I V  L I T  NO. 595 F .  2 
F(L50 :----=- 
LAWRENCE G. WASDEN 
ATTORNEY G E m  
DAVID G. HIGH 
Chief of Civil Litigation 
JEREMY C. CHOW 
Deputy Attorneys Gened 
Statehouse, Room 210 
P.O. Box 83720 
Boise, ID 83720-0010 
Telephone: (208) 334-2400 
Fax NO. (208) 334-2830 
Judd al\PizzuroW61721gb 
Attorneys for the Honorable George R. Reinhardt, UX 
TJ[THE DISTRICT COURT OIF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TEIIF, COUNTY OF GDA 
1 
) 




) MOTION TO QUASR SUBPOENA 
v. ) AND MOTION TO SHORTEN TIME 





COMEs NOW the named witness the Honorable George R. Reinhardt, III, Senior 
Judge in the Second Judicial District, State of Idaho, by and through his attorney of 
record, the Office of the Idaho Attorney General, and files this Motion to Quash 
Subpoena and Motion to Shorten Time. These motions are based on the memorandum 
filed herewith. 
Hearing on the Motions is requested. 
MOTION TO QUASH - X 000583 
06 /21 /2006  WFD 1 4 : 5 5  I T X ' R Y  NO 80721 
!UN. 21 .  21306 3 : 4 9 P M  & G E \ E R A L  C I V  11; * NO. 5 9 6  P. 3 
DATED this 2lSt day of June, 2006. 
CERTIFICATE OF SERVICE 
I hereby certify that on the 21st day of June, 2006, I forwarded a me and 
correct copy of the foregoing by the following method to: 
Joan M. Fisher 
Bruce Livingston 
Federal Defenders of Eastem 
Washington & Idaho 
317 W. 6th Street, Ste. 204 
Moscow, ID 83843 
Attorney for Petitioner 
~ u . s .  Mail
Hand Delivery 
U~ert i f ied  MaiI, Ream Receipt Requested 
00vemight Mail 
IX]~acsinile (208) 883- 1472 
L- LaMont Anderson ~ u . s .  Mail 
Deputy Attorney General n ~ a n d  Delivery 
Criminal Division a~ert i f i ed  Mail, Return Receipt Requested 
Statehouse Mail Dovemight Mail 
Attorney for State of Idaho @Facsimile (208) 338-0762 
MOTION TO QUASH - 2 
i 1 l i N .  2 1 .  2 ~ 0 6  3:4FPM 6 G E N E R A L  C I V  L I T  NO. 596 F'. 4 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
DAVID G. HroH 
Chief of Civil Litigation 
JEREMY C. CHOU 
Deputy Attorneys General 
Statehouse, Room 2 10 
P.O. Box 83720 
Boise, ID 83720-0010 
Telephone: (208) 334-2400 
Fax NO. (208) 334-2830 
JudicialWimtoW6 172lgb.Ntc.hrg 
Attorneys for the Honorable George R. Rekhardt, III 
IN THEi DISTRICT COURT OF THE FOUIU'H JUDICW DISTRICT OF THE 
STATE OF IDAHO, 3N AND FOR THE COUNTY OP ADA 










NOTICE IS HBREBY that on 22nd day of June, 2006, at 9:45 a.m., or 
as soon thereafter as counsel may be heard, Jeremy C. Chou, Deputy Attorney General for 
the State of Idaho, will call up for hearing its Motion to Quash Subpoena and Shorten 
Time, at a courtroom in the Ada County Courthouse, Boise, Idaho, before the Honorable 
MOTION TO QUASH - 1 OOC585 
06 /21 /2006  WED 1 4 : 5 5  ITX/RX NO 80721 
4.iUlu. 2 1 .  2 ~ ~ 6  3:49FM 6 G E N E R A L  CIV L I T  a NO. 596 
DATED this 21St day of June, 2006, 
CERTIFICATE OF SERVICIE: 
1 hereby certify that on the 21st day of June, 2006, I forwarded a true and 
correct copy of tbe foregoing by the following method to: 
Joan M. Fisher 
Bruce Livingston 
Federal Defenders of Eastern 
Washington & Idaho 
3 17 W. 6th Street, Ste. 204 
Moscow, ID 83843 
Attorney for Petitioner 
0 US.  Mail 
 and Delivery 
Ocenifed Mail, Return Receipt Requested 
[IlOvemight Mail 
IX(~acsixde (208) 883- 1472 
L. LdMont Anderson ~ u . s .  Mail 
Deputy Attorney General O k d  Delivery 
Criminal Division a~ert i f ied Mail, Return Receipt Requested 
Statehouse Mail Overnight Mail 
Attorney for State of Idaho Facsimile (208) 334-2942 
MOTION TO QUASH - 2 030586 
06/21/2006 WED 14;55 ITX/RY NO 80721 
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal. Defenders of Eastern Washington & Idaho 
317 West Sixth Ave., Ste. 204 
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ROBERT GOMBnVER 
Federal Defenders of 
Western Washington 
1111 Third Avenue, Suite 1100 
Seattle WA 98101 
Telephone: 206-553-1 I00 
Facsimile: 206-553-0120 
IN THE DISTRICT COURT OF TKE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
GERALD ROSS PIZZUTO, JR. 1 
1 CASE NO. CV PC 2006 05139 
Petitioner, ) 
1 MOTION TO QUASH 
v. ) VIDEO DEPOSITION OF EARL M. 
1 DAVIS, JR. TOGETRER WITH 
STATE OF IDAHO, MEMORANDUM 3N SUPPORT AND 
1 NOTICE OF HEARING AM)  M.OTION 
Respondent 1 TO SHORTEN TIME 
Petiti.on.er Gerald Ross Pizzuto moves to quash the State's motion to take a video 
deposition of Earl M. J3avi.s Jr. and to submit the deposition in I.ieu of live testimony at the 
hearing scheduled for June 26,2006. 
The State's request to take this deposition came far too 1,ate in the proceedings, is unduly 
burdensome, and is not supported by any showing of good cause. The Court granted the State's 
motion to take th.e deposition without waiting for a response from the petitioner. The Court then 
Monolv-ro QUASH Vro~.n D K P O S ~ O N  O H  EARL M. bhvr~,  JR. TOGETUER WRTl MEMORANDUM IN SUPPORT -1 
PAGE 03 
faxed an order allowing the deposition to tlic Attorney Ga~.eral's office but did not send an order 
to petitioner's counsel -- until requested to do so by petitioner's counsel. 
In Angelinna Rawson's affidavit, whi,ch was filed with the Court and served on. the State 
in November of 2005, Ms. Rawson stated that Mr. Davis provided her with dmgs wh.en sh.e was 
in Idaho to testify at the proceedings regarding her brother, peti.tioner Gerald Pizzuto. Scc7 
&davit, paragraphs 8 and 9. 
The affidavit submitted in support of the Statc's motion to take a video deposition al.1.eges 
that at some unspecified time, "investigation conducted by the Idaho Attorney's Gencral Office" 
indicates that Ms. Rawson aIleges that Mr. Davis was present at the dinner meeting which is the 
subject of the forth.coming hearing. 
The State claims that Mr. Davis' testimony is "critical" to the State's case. It also claims 
that Mr. Davis' difficulties in traveling with his dog and his ernploymeht in some unspecified 
capacity at a Conference Center makes it too difficult for Mr. Davis to attend the hearing in. 
person. 
The State offen no explanation as to why it has waited until three working days before 
the hearing to move for a d.eposition. This failure i s  notable given that the State has been a m  
for many months that Mr. Davis was a potential witness and has known for several weeks that a 
hearing was scheduled on June 26,2006. 
Thc State offers only weak masons for Mr. Davis not being ablc to attend the hearing. 
Ifpet care and employment were deemed suffi,cient reasons to excuse attendance at court 
proceedings, live testimon.y would be the exception and not the rulc. Moreover, even if these 
PAGE 0r 
were valid reasons, the State does not explain why the problems could not have been overcolne 
with planning. 
The affidavit of Mr. Anderson claims that Mr, Davis' testimony is critical if "Ms. 
Rawson testifies as anticipated" but complains that the Statc has bcen unable to "confim" h,er 
testimony because of her aIl.eged lack of coopcration. On May 30,2006, Ms. Joan Fisher smt  
Mr. Anderson a lcttcr informing Mr. Anderson that Ms. Rawson had requested that the Idaho 
.Attorney General or its investigators not speak to her informally and that a deposition was tb.e 
prcfcrrcd method o f  communication. The State never moved to depose Ms. Raw~on.~  
It would be unduly burdmsornc to require coun.se1 to travel to Eugene, Oregon on literally 
a moment's notice to attend the proposed deposition. The State sh.ould not be able to create such 
a burden merely because it did not act in a timely fashion to either secure Mr. Davis' attendance 
or arrange for an alternative. 
Petitioner moves to shorten the time for the n.otice on the hearing because the notice of 
deposition an.d order granting the deposition were only m.ade two days before the scheduled 
I At this late jun.cture, especially given thc already scheduled deposition of Randy 
Baldwin in Arizona on Friday, June 23, (assuming sewice of a subpoena on Baldwin), no 
deposition of Angelinna Rawson should be countenanced by tlGs court, if the State so requests. 
Any such request should be summarily rejected, as the State has been dilato~y in its attempts to 
schedule depositions. l3avin.g had notice of ow willingness to coordinate and schedule a 
deposition of Angelinna Rawson siace .May 30, any such effort at this point poses great hardship 
and expense that cannot be justified, given the other pressures of preparing for the evidentiary 
bearing. Since Angclinna Rawson will be present and testifying in court on June 26, the State 
will have thc opportunity to cross-examine her. Tbe State cannot show sufficient prejudice fi-om 
failing to dcpose her prior to her hearing testimony, when the three week delay in s e e k g  a 
deposition (if one is actualIy sought) is unreasonable and entirely the State's fau1.t. 
06(21/2006 15: 18 
. . . ,  . . . ._ _.. . , a I - I a  I (  .)- , r , , r  ~ M I  CAP rlrnClr,  IThL U L I . ~ N  HABE&N:; 
86/21/2086 14: 53 208 CAPITAL HABEA 
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dcposition, ;md the only practical way to oppom this dcposition is with sbortexld time for 
hearing. 
Notice is hereby given that Me hearing on Ws matter will be heard by Iudga Williapson 
at 9:45 am., telephonically, on June 22,2006. 
For the hrego&r;rg reasons, the Statc's notice of d c p ~ ~ i t i ~ l  of Davis should be quashcd. 
Robert Oombinq 
I hereby certify that an tha 2 1" day of June, 2006, I causcd to be served a hue and comet 
copy oftha fo~xcing document by the method indicated below, postage m a i d  W ~ C I E  
applicable, md addmsed to: 
L. LaMont Anderson 
W a d  Capital Litigation  UP;^ 
Idaho A t t m ~ y  Gonard's Ofice 
Criminal D i v i s i m  
P.O. box 83720 
Boise, T3) 83720-001 0 
U. S. Mail 
FmWIe 
- Federal Express 
CAPITAL H A B E W T  
JOAN M. FISHER 
Idaho State Bar No. 2854 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
317 West Sixth Ave., Ste. 204 









Federal Defenders of 
Western Washington 
111 1 Third Avenue, Suite 1100 
Seattle WA 98101 
Telephone: 206553-1 100 
Facsimile: 206-553-01 20 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE: STATE OF IDAHO, IN AND FOR TZTE COUNTY OP ADA 
GERALD ROSS PIZZUTO, JR ) 
1 CASE NO, CV PC 2006 05139 
Petitioner, 1 
1 MOTION TO QUASH 
v. 1 VIDEO DEPOSITION OF EARL M. 
1 DAVIS, JR. TOGETHER WITH 
STATE OF IDAHO, 1 MEMORANDUM TIN SUPPORT AND 
) NOTICE OF HEARING AND MOTION 
Respondent ) TO SHORTEN TIME 
Petitioner Gerald Ross Pizzuto moves to quash the State's motion to take a vi.deo 
deposition of Earl M. Davis Jr. and to submit the deposition, in lieu of live testimony at t l ~ e  
hearing scheduled for June 26,2006. 
The State's request to take this dcposilion came far too late in the proceedings, is r~i~duly 
burdensome, a d  is not supported by any showing of good cause. The Court granted the State's 
motion to take the deposition witl~out waiting for a response from tlic petitio~er. The Court r11e1.l 
Nlono~ TO Qr rasn V ~ E O  DEPOSITION OK KART, M. BAWS. JR. TOI~R'IHER WITH MEMORANDIIM IN SUPPORT -1 
C A P I T A L  HAB WIT 
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faxed an order allowing the deposition to the Attorncy General's officc but did not send an 01-der 
to petitioner's counsel -- until requested to do so by petitioncr's counsel. 
In Angelinna Rawson's affidavit, which was filed with the Court and served on the State 
in November of 2005, Ms. Rawson statcd that Mr. Davis provided her with drugs when s11c was 
in Idaho to testify at tlte proceedings regarding her brother, petitioner Gerald Pizzuto. See, 
affidavit, paragraphs 8 and 9. 
The affidavit submitted in support of the State's motion to take a video deposition alleges 
that at somc unspecified time, "investigation conducted by the Idaho Attorney's General Office" 
indicates that Ms. Rawson alleges that Mr. Davis was present at thc dinner meeting which IS the 
subject of thc forthcoming hearing. 
The State claims that Mr. Davis' testiinony i s  "critical" to the State's casc. It also claims 
that Mr. Davis' difficulties in travsling with his dog and his einployment in somc unspecified 
capacity at a Confmnce Center makes it too difficult for Mr. Davis to attend the hearing in 
pcrson. 
The State offas no explanation as to why it has waited until thrce working days before 
the hearing to move for a deposition. This failure i s  notablc given that the State has been aware 
for many moi~ths that Mr. Davis was a potential witness and has kmown for several weeks that a 
hcaring was scheduled on June 26,2006. 
Thc State offers only weak reasons for Mr. Davis not bcing abIe to attend the hearing. 
If pet care and employment were deemed sufficient reasons to excuse attendance at court 
proceedings, live testimony would be the exception and not the rule. Moreover, even if these 
06/21/2006 WED 1 5 : 3 7  [TX/RX NO 80751 
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were valid reasons, the State does not explain why the problems could not have bcm overcoine 
with planning, 
The affidavit of Mr. Anderson claims that Mr. Davis' testimony is criQcal if "Ms. 
Rawson testifies as anhcipated" but complains that the Statc has been unable to "confirm" her 
testimony because of her allegcd lack of cooperation. On May 30,2006, Ms. .Toan Fisher sent 
Mr. Anderson a letter informing Mr. Anderson that Ms. Rawson had requested that the Idaho 
Attorncy General or i ts  investigators not speak to her informally and that a dcposition was the 
preferred method of communication. The State never moved to depose Ms. Rawson.' 
It would be unduly burdensomc to requite counsel to travel b Eugene, Orcgon on literally 
a moment's notice to attend the proposed dcposition. The State should not be able to create such 
a burden merely because it: did not act in a timcly fashion to either sccurc Mr. Davis' attendance 
or arrange for an altmatlve. 
Petitioner moves to shorten the time for the notice on the hsaring because the notice of 
deposlt~on and order granting the depositioi~ wcrc oilly made two days bcfore the scheduled 
1 At this late juncture, especially givcn the already scheduled deposition of Randy 
Baldwin in Arizona on Friday, June 23, (assuming service of a subpoena 011 Baldwin), no 
deposition of Angellnna Rawson should be countenanced by this court, if the State so requests. 
Any such request should be summarily rejected, as the State has been dilatory in its attempts to 
schedule depositions. Having had notice of our willingness to ~oordinate and scl~edule a 
deposition of Angelinna Rawson since May 30, any such effort at this point poses great hardship 
and expense that cannot be justified, ~ i v e n  the other pressures of preparing for the evidmhary 
hearing. Since Angelinna Rawson will bc present and testifying in couit 011 June 26, the State 
will have the opportunity to cross-examinc l~er. The State cannot sl~ow sufficient prejudrce from 
failing to depose her prior to her hearing testimony, when the three week delay in seeking a 
deposition (if one is actually sougllt) is unreasonable afld entirely the State's fault. 
06/21/2006 WED 1 5 : 3 7  [TX/RX NO 80751 
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depoeition, and the only practical way to oppose Ibjs dcposjtion is witb shortened timc for 
bekring. 
Notice is hemby given that the hearing on this matter will be heard. by Judge Willismson 
at 9~45 am., tdqjbonically, on June 22,2006. 
For thc fbpdgoing reasons, thc Statc's notice of dcpoeirim ofDavis ahodd be quashed. 
Rasp&lly submitted this 2IN day of June, 2006. 
Robert Oontbinar 
Attorneys for Petition= 
I hereby c q  that on tho 21' day of Swe, 2006, I c a w 4  m be sewed a h c  wd coma 
C O W  ofthe f~rewing dacumsrt by the method indicafcd below, posrags pepaid wherr 
appli W e ,  rvrd adcksed to : 
J-, LaMoat Anderson 
Chief; Capital Litigation Unit 
Idaho Attomcy Generat's OEcc 
Criminal Divisim 
P.O. Box B3720 
Boise, r0 83720-0010 
U. S. Mail 
%Hmd DGllvw 
Facsimile 
- Ederal Express 
03(3594 
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ROBERT GOMBKNJ3R 
Federal Defenders of 
Western Washington 
1111 Third Avenue, Suite 1100 
Seattle WA 98101 
Telephone: 206-553-1 100 
Facsimile: 206-553-0120 
Robert-Gombiqer@fd.org 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THB STATE OF IDAHO, XFI AND FOR THE COUNTY OF ADA 




1 MOTION FOR ORDER FOR 
) WI'JNESS FEES AND COSTS 






On June 12,2006, Petitioner Gerald Ross Piuuto, pursuant to Idaho Code Sections 19- 
852(b)(3), 19-853 (b) and Idaho Code Section 19-4904, filed a motion for an Order o f  Indi.gency 
and the immediate advancement of witness fees and costs to secure the attendance of material 
and necessary witnesses to the hearing set herein on the 26* of June, 2006 at 9:00 am. An order 
MOTION FOR ORDER FOR COSTS AND FEES - 1 
1 '  
06/?1/ 2006 17: 32 20888 
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gmnhg the motion wfs hued on June 14,2006 by Judge Dark Williammn. 
p~~ Gfotja McDougaU ta tad@ reg* ccqwem&onsr and 
expcaie~ccs with J* Gear@ Rdnhadt that nlata to his € h a s  and prPdjsposWo~ in favor of' 
t& dmth p c l ~ a l j l  prim to the miclpmab A srkam &davit fiom Ms. McDotqaU relating 
dud patiem md practice 3s atiaChbd hereto. 
1. Conthuing the Ordq M i  Petitionex indigmt; 
2, OrdcKhg the AdvancPrncrJt of lweewuy w h s s  fees of$20.W * ale day and casts 
in the amount of -30 mile as pvidcd rmda Id& Rule ~f CiviI Prcumim Rule 
4S(a)54(d)(l)(C)(3),(4) for the fallowing witness,pIue aansportativn oastsr and acpensc3 as set 
~ i n t h c a c c o ~ & d w i t a f c y n t b i a & m i e s a n :  
1. Gloria McDougall, 5 0 2  1 Streat, Lcwfmn, ID, to appsar by sulrpom~., in tho 
m o ~ t  0f%.4.69.76. See costs itadzation outlined in Midavit of Qntb Bde-  attached 
hcmo. 
A- for Petitioner 
CERTTFICATE OF SERVICE 
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I hereby certify that on the 21 day of June, 2006, I caused to be served a true and correct 
copy of the foregoing document by the method indj.cated below, postage prepaid where 
applicable, and addressed to: 
Lawrence Wasden 
Idaho Attorney General 
L. W o n t  hderson 
Chief, Capital Litigation Unit 
Idaho Attorney General's Office 
Criminal Division 
P.O. Box 83720 
Boise, ID 83720-00 10 
rC>1 U. S* Mdl  
- Hand Delivery 
& Facsimile 
Overnight Mail 
- Federal Express 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT' 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF AIDA 











The Court, having considered Petitioner's Motion Order For Witness Costs and Fees and 
being fully apprised of the premises, the Motion is granted . 
IT IS HERE BY ORDERED that the Clerk of the Court shall cause following monies 
shall to be advanced to secure the presence of the witnesses to be ca1l.ed by Petitioner on 
Monday, June 26,2006: 
GLORIA McDOUGALL: 
Aidare from Lewiston, ID to Boise, ID: 
Hotel Expenses: (one night plus tax) 
Food: (one day at $30 per day) 
Witness fces: (one day at $20) 
TOTAL: 
In the event that timely advance payment is not feasible, said fees and costs if advanced 
by the Federal Defenders of Eastern Washington and Idaho shdl be reimbursed upon submission 
ORDER OF INDIGENCY - 1 
030598 
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of the appropriate invoices andlor affidavits of advance payment. 
DATED this J[  day of Juoe, 2006. 
District Judge 
ORDER OF INDIGENCY - 2 
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